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ee 


DOCKET NO, 69-21 


TRANSCONEX, INC. - GENERAL INCREASE IN RATES 
IN THE U. S. SOUTH ATLANTIC/PUERTO RICO - VIRGIN ISLANDS TRADES 


ORDER OF INVESTIGATION 
— 


There has been filed with the Federal Maritime Commission by Transconex, 
Inc., a non-vessel operating common carrier by water in the donestic trades, 
the following revised pages to its Freight Tariff FMC-F No, 1 scheduled to 
become effective April 30, 1969, which generally increase rates and charges 


in the subject trades: 


Second Revised Page 8 
Third Revised Page 9 
Second Revised Page 15 
Third Revised Page 16 
Third Revised Page 18 
Sixth Revised Page 19 
Seventh Revised Page 20 
Eighth Revised Page 21 
Fourth Revised Page 21-A 


Second Revised Page 29 
Fifth Revised Page 30 
Fifth Revised Page 31 
Fifth Revised Page 32 
Fifth Revised Page 33 
Seventh Revised Page 34 
Third Revised Page 34-A 
Third Revised Page 34-B 


Third Revised Page 35 


First Revised Page 22 
Second Revised Page 23 
Second Revised Page 24 
Third Revised Page 25 
Third Revised Page 26 
Second Revised Page 27 
Second Revised Page 28 


Fourth Revised Page 36 
Second Revised Page 37 
Second Revised Page 38 
Second Revised Page 39 
Second Revised Page 40 
Second Revised Page 41 
Second Revised Page 42 


Upon consideration of the said tariff pages there is reason to believe 


that the increased rates and charges, 


and the governing rules and regulations, 


should be made the subject of a public investigation and hearing to determine 


= Dee 
whether they would be unjust, unreasonable or otherwise unlawful under 
section 18(a) of the Shipping Act, 1916 and/or sections 3 and % of the 


Intercoastal Shipping Act, 1933, and good cause appearing therefore; 


It Is Ordered, That pursuant to the authority of sections 18(a) and 
fh a 


22 of the Shipping Act, 1916; and sections 3 and 4& of the Intercoastal 
Shipping Act, 1933, an investigation is hereby instituted into the lawful- 
ness of the said tariffs with a view to making such findings and orders in 
the premises as the facts and circumstances warrant, In the event the 
matter hereby placed under investigation is changed or amended before this 
investigation has, been concluded, such changed or amended matter will be 
included in this investigation; 

it _Is Further Ordered, That Transconex, Inc. be named as respondent 
in this proceeding; 

it Is Further Ordered, That the proceeding be assigned for public 
hearing before an examiner of the Commission's Office of Hearing Examiners 
and that the hearing be held at a date and a place to be determined and 
announced by the presiding examiner; 

It Is Further Ordered, That (I) a copy of this order shall forthwith 
be served on the respondent herein, (II) the said respondent be duly 
notified of the time and place of the hearing; and (III) this order be 
published in the Federal Register and notice of hearing be served upon 


respondent . 


=== 


All persons (including individuals, corporations, associations, firms, 


partnerships, and public bodies) having an interest in this proceeding and 


desiring to intervene therein, should notify the Secretary of the Commission 


promptly and file petitions for leave to intervene in accordance with Rule 


5(1) of the Commission's Rules of Practice and Procedure [46 
with a copy to all parties to this proceeding. 


By the Commission. 


Thomas Lisi 
Secretary 


| CFR & 502.72] 
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( JUNE 6, 1969 
FEDERAL MARITIME COMMISSION (FEDERAL MARITIME COMMISSION) 


WASHINGTON, D. C. 


DOCKET NO. 69- 29 
CONSOLIDATED EXPRESS, INC. = GENERAL INCREASES IN 
RATES IN THE U, S. NORTH ATLANTIC/PUERTO RICO TRADE 


ORDER OF INVESTIGATION 


There has been filed with the Federal Maritime Commission by Consolidated 
Express, Inc., a non-vessel operating common carrier by water in the domestic 
trades, certain revised pages to its Freight Tariff FMC-F No. 3 scheduled to 
become effective June 10, 1969, which generally increase rates and charges 
between New York and Puerto Rico. 

Upon consideration of the said tariff pages and a protest thereto filed 
by the Commonwealth of Puerto Rico, there is reason to believe that the 
increased rates and charges, and the governing rules and regulations, should 
be made the subject of a public investigation and hearing to determine whether 


they would be unjust, unreasonable or otherwise unlawful under section 18(a) 


of the Shipping Act, 1916 and/or sections 3 and 4 of the Inturcoastal Shipping 


Act, 1933, and good cause appearing therefore; 

it Is Ordered, That pursuant to the authority of sections 18(a) and 22 of 
the Shipping Act, 1916; and sections 3 and 4 of the Intercoastal Shipping Act, 
1933, an investigation is hereby instituted into the lawfulness of the afore- 
said tariff increases with a view to making such findings and orders in the 
premises as the facts and circumstances warrant. In the event the matter 
hereby placed under investigation is changed or amended before this investigation 
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has been concluded, such changed or amended matter will be included in this 
investigation; | 

It Is Further Ordered, That Consolidated Express, Inc. be named as 
respondent in this proceeding; | 

It_Is Further Ordered, That the proceeding be assigned for public hearing 
before an examiner of the Commission's Office of Hearing Examiners and that 
the hearing be held at a date and a place to be determined and announced by 
the presiding examiner; | 

It_Is Further Ordered, That (I) a copy of this order shall forthwith be 
served on the respondent and protestant herein and published in the Federal 
Register; and (II) the said respondent and protestant be a, served with 


notice of the time and place of the hearing. 


All persons (including individuals, corporations, associations, firms, 


partnerships, and public bodies) having an interest in this proceeding and 
desiring to intervene therein, should notify the Secretary of the Commission 
promptly and file petitions for leave to intervene in accordance with Rule 
5(1) of the Commission's Rules of Practice and Procedure [46 CFR 8 502.72] 


with a copy to all parties to this proceeding. 


Thomas -Lisi 
Secretary 


By the Commission. 
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(SE R VE OD) 
( MARCH 26, 1970 ) 
(FEDERAL MARITIME COMMISSION) 


FEDERAL MARITIME COMMISSION 


NO. 69-21 


TRANSCONEX, INC. - GENERAL INCREASE IN RATES 
IN THE U. S. SOUTH ATLANTIC/PUERTO RICO - VIRGIN ISLANDS TRADES 


NO. 69-29 


CONSOLIDATED EXPRESS, INC. - GENERAL INCREASES IN 
RATES IN THE U. S. NORTH ATLANTIC/PUERTO RICO TRADE 


Increased rates of Transconex, Incorporated and Consolidated Express, Incor- 
porated, Non-Vessel Operating Common Carriers in the trade between United 
States Atlantic Ports and Puerto Rico, not shown to be unjust or unreason- 
able or otherwise unlawful. 


Herbert Burstein for Respondents, Transconex, Inc. and Consolidated Express, 
Inc. 

Mario F. Escudero and Robert A. Peavy for Commonwealth of Puerto Rico. 

Donald J. Brunner, Paul M. Tschirhart, and Paul J. Kaller, Hearing Counsel. 


INITIAL DECISION OF HERBERT K. GREER, PRESIDING ere 
Respondents, Transconex, Inc. and Consolidated Express, Inc., non-vessel 
operating common carriers by water (NVOCCs), individually filed with the Com- 
mission increased rates applicable to the domestic offshore commerce of the 
United States. The Commission instituted these proceedings pursuant to sec- 
tions 18(a) and 22 of the Shipping Act, 1916, and sections 3 and 4 of the Inter- 
coastal Shipping Act, 1933, for the purpose of determining the lawfulness of the 


rate increases. The issues presented in one proceeding are similar to the issues 


1/ This decision will become the decision of the Commission in the absence of 
exceptions thereto or review thereof by the Commission (Rule 13(g), Rules 
of Practice and Procedure, 46 CFR 502.227). 


| JA-9 

ba 
in the other and by stipulation, reference may be made to each recox for evi- 
dence applicable to either. The operations and ownership of respondents are 
interrelated. All parties have filed joint briefs. The Commonvealith of Puerto 
Rico is an intervener in one proceeding and a protestant in the other. Although 
these proceedings were not consolidated for hearing and decision, separate Ini- 
tial Decisions would lead to unnecessary repetition and serve no regulatory pur- 


pose. This Initial Decision disposes of both proceedings. 


THE FACTS 


1. Respondent Transconex, Inc. is an NVOCC operating between ‘Jacksonville 


and Miami, Florida, on the one hand, and on the other, Puerto Rico and the 
Virgin Islands. | 

2. Respondent Consolidated Express Inc. is an NVOCC operating between New 
York on the one hand, and on the other, Puerto Rico and Virgin Islands. 


3. Each respondent has filed with the Commission certain increases in its 


| 
rates, which vary as to commodity. 


| 
4. The services provided by respondents and included in a single ‘factor 


rate are the pickup and delivery of cargo at the shippers' or consignees' door 
in Puerto Rico and on the mainland at terminals maintained by respondents , all 
necessary documentation, assumption of responsibility for the mate from door 
to door, and the arranging for water transportation via an underlying carrier. 
Respondents are usually able to expedite shipments. It would be aifticult for 
many small Puerto Rican shippers and consignees to remain in the tuede without 
the services provided by respondents and other NVOCCs. Respondents collect 
small shipments, and at a terminal provided for that purpose consolidate them 
into containers which are delivered by respondents to the underlying carrier. 
. | 

If each individual shipper were required to deliver to or receive smell ship- 
ments directly from a water carrier, the resulting congestion on the docks 
would delay carriage substantially and discourage the small shipper from en- 


gaging in commerce over water. 


5. Many mijor moving commodities handled by respondents are essential to 
the economy of Puerto Rico and because the mijority of these commodities con- 


sist of small shipments, the services of the NVOCC are of such importance that 


if they were not able to make a reasonable profit and continue in business, the 


economy of the Commonwealth would suffer. The development of the economy of 
Puerto Rico is involved with local industries, many of which import raw mterici 
for processing and for export of the finished product, and thus these industries 
must bear the cost of two way transportation. Transportation rates are impor- 
tant to the ability of the Puerto Rican manufacturer ‘o compete with goods 
manufactured and delivered to the market from other locations. In past years, 
Puerto Rican mahufacturers could maintain a favorable competitive situation for 
sales on the minland because of low labor costs, but as labor costs have in- 
creased, transportation and other costs have assumed a more important role. 
6. The tariff on file applicable to the service offered by Transconex 

(FMC-F-No. 1) in these trades in part provides: 

Rates and charges published herein ... apply 

from door to door between the points and places 

named herein ... 

PLACES TO WHICH RATES APPLY 

(Between Jacksonville, Florida and Puerto Rico): 

Between Transconex, Inc. terminal in Jackson- 

ville on the one hand and any point within the 

land boundary of Puerto Rico... 

(From Jacksonville, Florida to St. Thomas and 

St. Croix (U.S. Virgin Islands)): From Trans- 

conex, Inc. terminal in Jacksonville to Trans- 

conex, Inc. terminal in St. Thomas and St. Croix, 

(U.S. Virgin Islands). 

- - + from Transconex, Inc. terminal in Miami, 

Florida to point within the land boundary of 

Puerto Rico. 

From Transconex, Inc. terminal in Miami, Flor- 


ida to Transconex, Inc. terminal in St. Thomas 
and St. Croix. 


7. Respondent Consolidated Express, Inc. (FMC-F-No. 3) also offers a door 


to door service with the following tariff provisions: 
PLACES TO WHICH RATES APPLY 


New York Section: Between Manhattan, South of 
59th St. to the Battery on the one hand and any 
point within the land boundary of Puerto Rico 
and the Virgin Islands on the other. 


Jacksonville Section: Between Consolidated 
Express, Inc. terminal in Jacksonville, Flori- 
da on the one hand and any point within the 
land boundary of Puerto Rico and the Virgin 
Islands on the other. 


Miami Section: Between Consolidated Express, 
Inc. terminal in Miami, Florida on the one hand | 
and any point within the land boundary of SOS | 
Rico and the Virgin Islands on the other. 


8. At Jacksonville, an independent company handles the terminal services 


for Transconex except that Transconex employees perform the paper work and 
documentation. Transconex pays this operator from $75.00 to $80.00 per trailer 
and an additional 10¢ per CWI if inland carriers' equipment is unloaded at the 
terminal. The principal underlying carrier at Jacksonville handles tr: cargo 
from the terminal to the port, however, the underlying carrier handling approxi- 
mately 20% of the carriage does not perform this service and Pearonsent arranges 
for it with independent operators. At Miami, the underlying carrier provides 
| 

the pickup and delivery service to and from the Transconex terminal and the 
dock. The terminal in Miami is leased. In Puerto Rico, respondent Consoli- 
dated Express represents Transconex, providing pickup and delivery service, 
stuffing and unstuffing containers, documentation, and other services. The 
contract between these respondents provides for a charge of 20¢ per cubic foot 
and contains a provision for adjustment of the rate based on projected cost 
increases. 

9. Respondent Consolidated Express conducts its business in New York 
through an agent, Valroy Realty,which is owned by the two principal stock- 
holders of Consolidated, Roy Jacobs and Rudolfo Catinchi. This agency con- 


tracts with an independent firm to provide leased trucks, drivers, and dock 


= 


workers for the cartage, stuffing and unstuffing of containers. In Puerto Rico, - 


Consolidated rents terminals and office space in San Juan, Ponce, and Bayamon 


and operates a trucking concern to provide cartage and pickup and delivery ser- 
vice. Approximately 30 pieces of inland transportation equipment are owned by 
this respondent. Additional equipment is leased when needed. An unrelated 
trucking operation in Puerto Rico provides Consolidated with approximtely 10% 
of its gross revenue which is arbitrarily applied as an offset to reduce the 
costs of total operations in Puerto Rico. 

10. Approximately 40% of Consolidated's @ross revenue is paid out for 
purchasing transportation from underlying carriers. 

ll. Labor costs have increased. Consolidated experienced an increase of 
approximately 34% for organized labor and approximately 30% for unorganized la- 
dor. Transconex has experienced a salary increase of approximtely 23% in its 
Miami operation, Cost of living increases in union contracts have contributed 
to increased costs. 

12. To an undetermined degree » respondents’ costs vary with the amount of 
cargo handled. 

13. In Puerto Rico there is no regulation of the rates charged by truck- 
ers performing pickup and delivery service. In the limited mainland areas where- 
in respondents offer pickup and delivery service, trucking rates are not regu- 
lated. 

14. The financial data of record consists of pro forma statements repre- 
senting actual experience and projected income and expenses, based on a 10% in- 
crease in cargo handled at the increased rates. The value of fixed assets and 
projected working capital needs are also established ir. the record. The fol- 


lowing data is of record: 


Transconex: 


Fixed assets . . 
Working capital. 
Gross income . . 
Direct expense . 
G & A expense. . 
Profit before tax 
Federal tax (484%). 
Net income... . 


eo © © © ew oe 
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Consolidated: 


148,246.93 
175,000.00 
3,064,653.00 
2,570, 351.40 
330,248 .80 
164,052.80 


Fixed assets . .. 
Working capital. . 
Gross income... 
Direct expense . . 
G & A expense. . . 
Profit before tax. 
Insular tax (28.7%). 
Net income ..... 


. 
° 
. 
. 
. 
° 


ee eo © ew ww 
eee we we we ow 


Hearing Counsel use a 20% increase in cargo handled for its computations as 
shown hereinafter, and the above figures are not uniformly applied. 

15. During the past four years » cargo handled by Consolidated has increased 
three fold. | 

16. Transconex is the dominant NVOCC carrier in the Florida-Puerto Rican 
trade. | 

17. There is sharp competition among NVOCCs in the Puerto Rican trade. 
Vessel operators handle small shipments but do not seek this type of business. 


One vessel operator offers Pickup and delivery service in connection with ocean . 


carriage. 
18. Respondents handle large volumes of cargo with comparative small in- 

vestment. Transconex, as projected for a 10% increase » will handle 2,367,232 

cubic feet, or if Hearing Counsel's projection of a 20% increase is applied, 

2,507,381 cubic feet. Consolidated will handle 4,800,000 cubic feet. tomes 

much as the dollar amount of cargo is not set forth as to the individual 

2/ Transconex, a U. S. corporation » uses the 48% rate; Consolidated, @ Puerto 

Rican corporation, uses the Insular tax rate applicable in Puerto Rico. 


commodities handled, profits on separate commodities camnot be determined. 


POSITIONS OF THE PARTIES 


Respondents. 


Respondents contest the Commission's authority to investigate the lawful- 
ness of their rates prior to rule making for the purpose of establishing guide- 
lines for evaluating the rates of NVOCCs and they challenge the Commission's 
Jurisdiction over through rates, not restricted to port-to-port, but including 


inland pickup and delivery services. 


They further contend that their increased rates are just and reasonable 


under the "operating ratio" theory of rate making which, they argue, is the 
only proper method to be applied where the capital investment is small. In 
response to the contention of the Commonwealth and Hearing Counsel that rates 
in the Puerto Rican trade shoulda be kept at the "lowest possible level" re- 
spondents refer to the statutory ianguage of "just and reasonable" rates, ar- 
guing that the “lowest possible level” is not prescribed. The importance of 
the NVOCCs to the Puerto Rican trade is emphasized in that they deal with the 
small shipper and that to diminish the NVOC(s return to an unreasonably low 
Level would result in depriving the economy of Puerto Rico of the services 
rendered by the NVOCCs. The inciusion 2n gross revenue and expenses of funds 
Paid to underlying carriers fcr the Furpose of determining operational ratio 
is defended by equating the NVOCC to the surface freight forwarder and citing 
Increased Freight Rates, 298 I.C.c 279,305 (1956) wherein the Interstate Com- 
merce Commission included in costs the arranging for line haul transportation. 
They point out that the NVOCC is responsible to the customer during the entire 
transportation of the gcods and cannct direct the customer to look te the under- 
lying carrier to recover loss or damage. Further, the NVOCC selects the uncer- 
jying carrier and is responsible for Payment of ocean freight rates, dvearing 
the risk of being unable to collect from the customer. It is contended that 
the Commonwealth has not established that the rates are unlawful,which it has 
the burden to do, thus the rates should be found lawful. 


Hearing Counsel. 
Hearing Counsel take the position that the Commission's Jurisdiction in- 


cludes the picwup and delivery service involved in the through rates because 
| 


it is an accessorial service offered to the public by persons otlerwise subject 
to the shipping acts. While supporting the Commonwealth's position that rates 
in the Puerto Rican trade should ve kept at the "lowest possible level »" because 
of lack of a meaningful standard by which to measure the lavfulness of NVOCC 


rates, they sce no basis on either record to support a finding that these rates 


are unlawful. Hearing Counsel urge the Commission to institute an appropriate 


rulemiking proceeding to determine an allowable operating ratio for NVOCCs 


operating in the Puerto Rican trade. They further petition that both respon- 
| 


dents be ordered to file financial reports in accordance with instructions and 


| 
on @ Zorm submitted with their brie’. 


While Hearing Counsel recognize that the operating ratio method of deter- 
mining the carriers' profit provides more stability of remneration because it 
is in direct proportion to costs which may vary significantly from year to 
year, they find the tcllowing defects if it is used to the exclusion of other 
methods: 

(1) A reasonabie operating ratio often permits 


too higt. a return on actual investment 
(rate vase), 


(2) ‘The real test for a sound investment and 
for a company's strength is the return on 
the capital commitment in light of all the 
attendant risks. 


Operating ratio provides no clue to the 
supply price of capital. 


The use of operating ratio alone encour- 
ages constant rate increases based on con- 
stently increasing costs without providing 
any incentive for greater efficiency of 
operation or for holding down costs. 


(5) The use of operating ratio discourages 
the replacement of assets. 


They urge the need for measuring both the anticipated operating ratio and the 
projected rate of return on a rate base which consists of the capital assets 


devoted to the trade and the necessary working capital. 


8. 
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By reply brief, Hearing Counsel argue that although they have stated that 
rulemaking may be appropriate at some future time, it is proper to adjudicate 
rates on a case by case basis and that this proceeding involves the narrow 
issue of whether particular rates are lawful, not the establishment of guide- 
lines for the entire NVOCC industry. 

Hearing Counsel refer to the testimony of their expert witness to the ef- 
fect that a rate base may be established by adding the value of fixed assets 


to working capital necessary for one month's operation. Using that rate base 


concept as to Consolidated Express, fixed assets are valued at $148,246.93 


and working capital required is $175,000.00, the rate base being $323,246.93. 
As the estimated net profit according to data furnished is $134,836.96, a 
35-5% margin is found. Transconex's fixed assets have a value of $3,888.19 
and working capital requirement is $36,000.00, which provides a rate base of 
$39,888.19. Questioning the G and A expenses claimed by respondent, Hearing 
Counsel arrives at a profit of $101,124.73 which is 253.5% of the rate base. 

This is said not to be the sole test but one to be considered. In com- 
puting operating ratio, they contend that a 20% increase in cargo should be 
Projected and that the amounts paid by respondent NVOCCs to ocean and inland 
underlying carriers should be excluded as these funds are "money in one hand 
and out the other” and insofar as the NVOCC acts merely as a conduit for such 
funds, they are improperly included in revenue and expense. Using Consoli- 
dated's estimated gross income of $2,900,600.20, they subtract the estimted 
cost of underlying carrjage and arrive at $1,830,291.00, said to be the 
realistic gross revenue, and relate this amount to respondent's projected 
net income of $114,836.96 which results in an operating ratio of 93.7%, 
profit being 6.3% of adjusted revenue. The projected total revenue of Trans- 
conex is, under|this concept, reduced from $2, 382,474.37 to $1,570,841.84. 
Their computation of net profit being $101,124.73 an operating ratio of 93.57% 
and profit of 6.43% is the result. 


eS 


3/ As stated in ithe brief but figure used was apparently $3,064,653.00. 
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Hearing Counsel recognizes that its computations of net profit for Trans- 
conex may be subject to a variation between $101,124.73 and $10,750.78 depend- 
ing on establishing acceptable general, administrative, and selling expenses , 


| 
and summarize their computations as to both respondents as follows: 


i 
Rate Base Gross Revenue Profit Rate of Operating 


(adjusted) (after tax) Return Retio 


Transconex $39,888 —«{_-$2,,570,842 $101,124 253.5% 93-57 
70,750 l7T-4% 95.5% 


Consolidated $323,246 $1,830,291 $114 836 35 St 93.7% 


Commonwealth of Puerto Rico. 
The Commonwealth stresses the importance of ocean shipping to its economy 
and while agreeing that carriers are not to subsidize local industry, contend 
that the "lowest just and reasonable rates” should be established so that Puerto 
Rican industry may compete on the mainland. It is pointed out that in compet- 


ing with mainland and foreign suppliers, its industries must import raw m- 


terial for processing and export the finished product, thus incurring & double 


cost of transportation. They propose: 


(1) That the Commission should exercise rate-making 
jurisdiction over the ocean and inland segments 
of the services rendered for which a single fac- 
tor rate is charged by these respondents. 


That the record in tnese proceedings provides 
a basis for adopting a regulatory method to ' 
test whether the proposed increases are "just 
and reasonable." | 

| 


That the regulatory method adopted mst allow 
respondents to receive gross revenues which 
cover legitimate expenses plus a sum needed to 
attract capital, both debt and equity, which 
is required te render service to the public. 


That in determining capital requirement of re- 
spondents, i.e., the profit to be allowed re- 
spondents after legitimate operating expenses, 
various criteria shouid be used such as return 
on rate base, return on equity and operating 
ratios. 


That, based on the record developed in these 
proceedings the proposed increases have been 
shown not to be justified as the proposed in- 
creased rates are “unjust and unreasonable" 
under the Shipping acts. 


~10- 


The Commonwealth argues that respondents' rates of return are excessive, 
thus the rates are unreasonable. Their computations as to Consolidated are 
based on a projected gross income of $3,064,653.00 and net income of $164,052.80 
before tax. Applying the projected income to Consolidated's fixed assets of 
the value of $227,215.36 they find a pre-tax rate of return is 42.2%. Adding 
$40,000.00 (current liabilities minus current assets) to the value of the fixed 
assets, they show a profit of more than 50%. ‘Then applying the expected pro- 
fit to the stockholders' investment » they find that Consolidated will be earn- 
ing a return of 100% on equity and that the entire investment in the enterprise 


will be recovered in one year's operation. In computing operating ratio, the 


Commonwealth applies operating revenues to operation and maintenances expenses 
4 


plus depreciation and come up with 86.8% which they hold is "very favorable" 
when compared to the I.C.C.'s range of 93 to 97% for motor carriers and freight 
forwarders. 

As to respondent Transconex, they use a base of $58,946.97 as projected 
profit after taxes and gross income of $2,190,613.21. Applying the value of 
fixed assets of $3,888.97 and $25,000.00 working capital to net profit, earn- 
ings in excess of 200% are shown. Then applying profits to shareholders' in- 
vestment, they find that in addition to salaries received from the company as 


officers, the shareholders would be earning 422% return on equity. 


PRELIMINARY ISSUES 
Respondents' Motions to Discontinue. 
In each of these proceedings, respondent moved to discontinue at the be- 
ginning of the hearing. By agreement between the fparties, ruling on the mo- 
tion was withheld pending the submission of briefs. 


Fiennes etre eer Spe 


4/ This precentage cannot be verified. 
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Respondents, as one ground for the motion, submit that the issues pre- 
sented in these proceedings are properly the subject of rulemaking and that as 
| 
the matters involved are of first impression, the Commission mst establish 


@aideline principles for evaluation of the justness and reasonableness of rates 


published by NVOCCs before subjecting the rates to investigation. Section 


551(4) of the Administrative Procedure Act is cited, which defines a rule as: 


+ + + an agency statement of general or par- i 
ticular applicability and future effect de- 

signed to implement, interpret or prescribe 

law or policy . . . and includes the approval 

or prescription for the future of rates .. . 
valuations, costs . . . or practices bearing 

on any of the foregoing. 


It is respondents’ view that all matters here involved will not only affect 
vhese respondents but all other NVOCCs operating between the United States 
and Puerto Rico as well as NVOCCs operating in the foreign trades.| 
The purpose of this investigation is to determine the lawfulness cf spe- 
cifiec rates, not to formlate a rule prescribing a forma by which all rates 
filed oy NVOCCs shall be measured. Respondents refer to a pending “Staff Inves- 


i 
tt 


sigation in Matters Related to Non-Vessel Operating Common Carriers” ané argue 


that the metters here at issue are to be determined from the results of that 
-nvestigation. The purpose of the staff study as set forth in Commi ssion 
notices is to inform the Commission and its staff concerning the operation, 
current problems, or any need for regulatory changes concerning wvOcCs. Iv 
cannot be assumed that this staff study wili result in prescribing a set for- 
mula o:- establishing a profit margin applicable to all NVOCCs. | 

No merit is found in respondents' contention that these proceedings shouid 

be discontinued until the Commission has established standards for determ: mae 
tion of NVOCC rates by a staff study followed by rulemaking. The ascumption 
that the Commission establishes ratemaking standards by rule or regulation 

is not founded on fact. Precedent for judging the lawfulness of the raies of 

wean carriers has been set forth in decisions rendered in adjudicatory pro- 
ceedings. Respondents' argument that the Commission has not had sufficient 
experience with respect tothe level of the rates of NVOCCs to justity “rigid- 


ifying its tentative judgment into a hard and fast rule" is not persuasive. 


-12. 
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Sere again, respondents indulge in an assumption to support their motion by 
stating that precedent may be established in these proceedings which will govern 
the rates of all NVOCCs. Precedent is applicable only in situations wherein 
facts ov secord are sufficiently similar. It is well known to the Commission 
that the operations of NVOCCs differ widely, particularly with respect to equip- 
ment owncd an: operated. An adjudicatory proceeding should not be discontimed 
because natters cf first impression are presented for determination, for with- 
out adjudication precedent cannot be established. This Commission has the 
statucory cuty to insure that just and reasonable rates are maintained by com- 
mon carriers by water in the domestic trade. The Commission may not be delayed 
ino. prevented ‘rom carrying out its statutory responsibility nor may respon- 
dents escape an adjudication of the lawfulness of their rates because of the 
absence of precedent. 
4s further grounds for discontinuance, respondents question the Commis- 

ton's jurisdiction over the rates of NVOCCs and the scope of the Commission's 
powers "in this area.” They rely on the fact that respondents are not re- 
stricted to a por‘-to-port operation but that the rates here under investiga- 
tio are for a termirsl-to-door as well as a door-to-door carriage. Maldanado 
v. Sea-lend Service, Inc-, 10 F.M.C. 362 is cited to support the contention 

that there is no jurisdiction over persons providing a pickup and delivery ser- 
vice. The Maldanado decision held that a person who operates a pickup ard de- 
livery service independently or on behalf of an ocean carrier is not subject 

to the shipping acts but it does not Support the proposition that a person 
otherwise subject to the Act who offers such a service is exempt from the 
Commission's Jusisdiction, or that the activity itself cannot be regulated. 

in Matson Navigation Co. - Container Freight Tariffs, 7 F.M.C. 480, 482 (1963>} 
the Commission recognized its jurisdiction over a tariff differing "’rom the 
usual ocean carrier tariff in that it combines in a single factor rate a charze 
tor picking up goods at the shipper's premises, the rate for water transportatiou 


(the so-called line haul) and a charge for delivery to a designated off-dock 


pcint in Fonolulu.” In Certain Tariff Practices of Sea-Land Service, 7 F.M.C. 
SS OE ee w hand Service 


504 (1963), the Commission assumed jurisdiction over single factor rates in 
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“the Puerto Rican trade and did not require a separate een in the ee 
of charges for the inclusion of pickup service in Puerto Rico. Respondents 
cite Alaska Steamship Co. v.. F.M.C-, 399 F.2d 623 and Sea-Land Service Inc. 
v. F.M.C. 404 F. 2a 82% to support the contention that this Commission does 
not have jurisdiction, hovever, these cases are not helpful in these proceed- 
ings as they involve joint. transportation endeavors of motor and water care 
riers and the Rivers Act, which relates to the Alaskan trade but nbt to the 
Puerto Rican trade. | 

A conflict of jurisdiction over the pickup and delivery services of these 
respondents with another agency is not here present. The New York and Florida 
pickup and delivery included in respondents' tariffs is limited to local areas - 


not subject to Interstate Commerce Commission (I.¢.C.) control. The I.C.C. does 


not have jurisdiction in Puerto Rico (48 U.S.C. § 751) and Puerto) Rico does not 


exercise its right to regulate the rates of motor carriers. 

It is concluded that the pickup and dclivery service, serek a service of- 
fered to the public by respondents, in com:ction with domestic comson carriage 
by water, and within an area local to jwrts, is subject to this Commission's 


regulatory authority. The motions to discontinue are denied. 


Filing of Financial Reports by Respondents. 
Hearing Counsel request that an order be directed to each respondent require 


ing the filing of financial data in accordance with instructions and on A Sorm 
attached to the brief. Section 21 of the Shipping Act, 1916, is cited to sup- 
port the request. Financial data was obtained by Hearing counsel. from respon- 
dents and received as evidence, in accordance with proceedings applicable to 
hearings. Under the Administrative, Procedure Act (5 U.S.C. § 551) respondent ~ 
are entitled to notice of.the nature of the proceedings, the legal authority 
and jurisdiction under which the hearings are to be held, and the matter. of 
law and Tact asserted. Section ar was not a subject of the order of investi- 
gation in either of these proceedings. Although the benefit of Fequirine fi- 
nancial reporting by NVOCCs is recogrized, an order for the fiting of financial : 
data pursuant to section 21 is not properly obtained by brief filed subsequent. 
to the close of the hearings. Financial data on prescribed forms may be ob-= 


tained by other means. 


DISCUSSION 

The Shipping Acts place upon this Commission the duty to regulate rates 
in the domestic off-shore commerce of the United States so that they are main- 
tained by carriers at a "just and reasonable" level. ‘The statutory language 
is general and it is well established that no set rules or rigid forma apply 
to "just and reasonable” and that a "judgment factor" is to be applied to the 
facts adduced in each rate case. Generally, various considerations are of im- 
Portance such as the value of the service to the public » competition, the cost 
of the transportation furnished by the carrier to include operating expenses 
and overhead, the volume of traffic involved » comparison with other rates, the 
economic situation, as well as the ability of the carrier to attract capital, 
and the working capital needed to carry on the operation. Although this Com- 
mission has not established precedent relating to the reasonableness of NVOCC 
rates, the problem of judging rates when the operator has a small investment 
compared to gross income, which is the situation here, is not novel in regu- 
latory proceedings. The Interstate Commerce Commission has used an "operating 
ratio” test in like situations, that is the mathematical relationship between 
gross income and expenses of operation, to determine a reasonable profit per- 
centage. 

A primary view of the rates here at issue may be had by application of 
the operating ratio concept. The financial data submitted includes pro forma 
statements of income and expense based on actual experience and projected 10% 
increase in cargo handled in relation to the increased rates. The financial 
data for respondent Transconex as shown in a computation prepared by the Com- 


mission's accountant is as follows: 


Gross revenue... . + $2,190,613.21 
1,8 


Direct expense. ... ; “ 
Gross profit .... . 2 


G&A expense. ... £18 1918-59 
Net profit before tax 113,359.51 
bk 


Federal Tax (approx. 48%) 12. 
Net Incone est St 


-10 


| 
| 
This respondent's accountant challenged the item forG &A expense and testi- 
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fied that the following corrections should be made: 
Gross profit... 
G & A expense .. 


; $332,278.11 
Profit before tax. e 


Sit Spgs ca 
[iit Spee 


Applying the Commission's accountant's computation, the operating ratio would 


Federal Tax. ... 
Net income... . 


be 97.3% and profit of 2.7%- Applying respondent's figures ’ operating ratio 
would be 98.7% and a profit of 1.3%. 
Consolidated submitted the following 
Gross revemue- 
Direct expense . 
Gross profit .. 
G & A expense. . ° 
Profit before tax. ... . 


Insular tax (est. 28.7%) 
Net income ....... 


The operating ratio is 97.22% and profit 2.78% if computed on these figures. 
Hearing Counsel, however, propose that the estimated increase in cargo 
handled for Transconex should be 20% and that in computing operating ratio for 
both carriers, there should be excluded amounts paid out and recovered from cus- 
tomers for underlying inland and ocean transportation. To include these amounts, 
they contend, would be to provide NVOCCs with "what is essentially a vindfall” 
as these funds are merely in one pocket and out the other and ore no risk 
to the NVOCC. As to Transconex, they reduce gross revenue to $1,970,842.84, 
and compute a net income of $101,124.73 for an operating ratio of 93-57%; and 
a net profit of 6.43% of adjusted revenue. Recognizing the dispute over pro- 
Jected G & A expense, they arrive at an alternate profit of $70,750.78 which 
results in an operating ratio of 95.5% and a profit of 4.5%. Consolidated 's 
gross revenue under this concept is reduced to $1,830,291.00 and net income 


computed as $114,836.96, giving an operating ratio of 93.7% and a profit of 


5/ Respondent apparently considered the probability of an increase in operating 
costs under the provisions of its contract with Consolidated(Fact Finding No.8) 
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6.3%. (Hearing Counsel provide for income taxes at the Federal level of 48%, 
rather than the Insular level of 28.7% in all computations related to Consoli- 
dated). 


All of the above computations show a profit within the reasonable range 
6 


of aoe there is the further suggestion that operating ratio should be com- 


puted on profit before taxes. Based on Hearing Counsel's figures, Transconex 
would have a profit before income taxes of 12.36% and Consolidated a profit 
before income taxes of 8.96%. 

Hearing Counsel additionally advocate establishing a rate base on the 
value of fixed assets plus needed working capital (capital needed for operat- 
ing one month because of lag in collecting money advanced and later recovered 
from the customer). Transconex has fixed assets valued at $3,888.19 and needs 
working capital of $36,000.00. On this suggested rate base of $39,888.19 and 
their projected net income of $101,124.73, Hearing Counsel compute a profit of 
253.5%; or using the G & A expense claimed by respondent and a net income of 
$70,750.78, a profit of 177.4%. Applying this rate base concept to Consolidated 
and valuing fixed assets at $148,246.93 with working capital of $175,000.00, 
Hearing Counsel compute a profit of 35.5%. 

Both the Commonwealth and Hearing Counsel take the position that methods 
in addition to operating ratio should be considered in determining the lawful- 
ness of the increased rates, but by various mathematical exercises they arrive 
at different conclusions. The Commonwealth's computations are designed to show 
an unreasonably high profit, one computation excluding G & A expense. Certain 
of their computations are difficult to relate to the records. Hearing Counsel 
although concluding that the rates cannot: 

on this record be shown to result in an unrea- 
sonable profit to those carriers due to a lack 
of meaningful standard to measure profit when 


@ carrier has but a minimal investment in the 
operation 


6/ In General Increases - Transcontinental, 319 1.C.C. 792 (1963), the Interstate 
Commerce Commission noted that an average operating ratio of 93% and had fre- 
quently been approved as just and reasonable for motor carrier and freight 
forwarder transcontinental rates. 
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suggest in their reply brief standards could be established in an adjudicatory 
proceeding by the testimony of economists but that such testimony has not here 
| 

been adduced. However, they indicate that there my be established a relation 
between operating ratio and return on a rate base and that: 

If, hypothetically, it were determined that a 

95% operating ratio was too low for an NVO 

which earned 200% on its rate base; it would 

not necessarily follow that the same operating 


ratio would be unreasonable for NVO's having 
a different return on investment. 


While such factors could be considered in applying the "judgment tactor, "at 
is evident that any computation of profit on the suggested rate base or on 
capital invested results in an unrealistic picture of an NVOCC's actual gain. 
As these proceedings involve issues of first impression, consideration 
has been given to all proposals but the basic issue here presented is as Hear- 
ing Counsel puts it "whether the particular rates in question are lewtu as 
published by Respondent NVO's." The question of burden of proof is raised ’ 
the Commonwealth contending that respondents have failed to prove the lawful- 
ness of rates and respondents contending that the Commonwealth has failed to 
prove that the rates are unlawful. Section 3 of the Intercoastal Sti pping Act, 
1933, places the burden of proof on the carrier only when the rates ‘under in- 
vestigation have been suspended. Here the rates were not suspended ‘and the 


burden is on parties contesting the lawfulness of the rates. Charges, Delivery, 
| 


Atlantic-Gulf/Puerto Rico Trades, 11 F.M.C. 222, 231 (1967). 


The Commonwealth has established the importance of transportation rates 
to its economy and particularly to the small shipper, the main customers of 
respondents, but there is nothing in the record of either of these proceedings 
to show that the increased rates here at issue have actually affected the econ- 
omy in a detrimental manner. Further, the records disclose that factors other 
than transportation costs have affected the ability of Puerto Rican | industries 


to compete on the mainland. Labor costs have risen sharply and while at one 


time the low cost of labor favored the Puerto Rican industries, that advantage 
no longer exists in the same degree. Absenteeism is high among Puerto Rican 
laborers which contribut.sto higher cost of production. Increased costs of liv- 
ing and many factors other than transportation rates affect the Puerto Rican 


economy - 
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Respondents have experienced higher costs of operation, particularly labor 
costs including wages of stevedores and truck drivers. Office help now receives 
increased compensation. The Commonwealth, although demonstrating the importance 
of NVOCC rates to its economy, has not established that the increased rates here 
under investigation are unreasonably high in view of respondents' increased costs 
of operation. 

When the investment is small compared to gross income, the operating ratio 
must be the basic consideration. No good reason appears, nor have economists 
testified, that this ratio should be based on computations which exclude the 
cost of inland and ocean transportation. On the other hand, there is a burden 
imposed on respondents in relation to underlying transportation. An NVOCC is 
responsible to the shipper for loss or damage which may occur when the cargo 
is in the hands of the underlying carrier. The underlying carrier deals witn 
the NVOCC, not the NVOCCs' customers. ‘The through rate is the shipper's cor- 
cern and this represents the full compensation received by the NVOCC for ser- 
vices rendered. The funds paid to the underlying carrier by the NVOCC are an 
integral part of his total cost of operation in performing the service: offered 
to the public and arehere so considered. Even though this cost may be re- 
covered from the customer, so must all other costs of operation be recovered. 

Nor has convincing argument been presented for basing operating ratio on 
gross income or net income before taxes. The NVOCC receives compensation for 
services rendered and this compensation is to be judged by money in hand after 
all charges against the operation are paid. It is possible that in future pro- 


ceedings involving the rates of NVOCCs » testimony may be adduced to justify 


basing a ratio on profit before tax, but such testimony is not in 
1s 


these records. 


ed 


7/In Motor Carrier Increases, Intermountain and Pac. Coast, 311 I.C.C. 139 (1960) 
the Interstate Commerce Commission consider cme taxes as costs, 
but only because of lack of uniformity in the data presentea by the carriers 
involved and lack of reliability of the statistical evidence rendered the tax 
data valueless for indicating the need for increased revenue. Here, the tax 
Gata is uniform and reliable. Rate on income over $25,000.00 is 48%, except 
that Consolidated has used, what appears to be more accurate, 28.7% repre- 
senting Insular tax. ; 


To summarize, in computing operating ratio of these respondents » revenue 


should be gross revenue and costs should include the amounts paid out for under- 
lying carriage as well as income tax. ‘The operating ratio for Consolidated is 
then 97.22%; a profit of 2.78% is not unreasonable. Computation of operating 
ratio for Transconex is clouded by disagreement as to the projected G&A ex- 
pense. If the estimated 10% increase in cargo handled is used with the Commis- 
sion accountant's projection of G&A expense, the operating ratib would be 
97.3%, or if respondent's projection of G&A expense is accepted, the operat- 
ing ratio would be 98.7%. The acceptance of either computation would not sup- 
port a finding that the rates are unreasonable or that profit is excessive. 

If a 20% increase in cargo for Transconex is applied, the ratio would be 95.76% 
and a profit of 4.244% is not unreasonable. Although the mathematical exer- 
cises presented by Hearing Counsel and the Commonwealth in the briefs have been 
considered, there are other factors which » in addition to operating ratio, pro- 
vide a more realistic approach to judging the rates. Respondents jhave experi- 
enced increased costs of operation. They operate efficiently. Their opera- 
tions are increasing and expansion requires capital. The competition in the 
trade is sharp, ordinarily a strong control over rates. The value of the ser- 
vices rendered by respondents to small shippers is substantial as evidenced by 
the testimony that many small Puerto Rican shippers could not engage in trade 
with the mainland without the service of NVOCCs. : 

Hearing Counsel, while offering various methods of determining the lawful- 
ness of NVOCC rates, do not contend that the rates have been shown! to be unlaw- 
ful. The Commonwealth has not presented evidence to support the burden of prov- 
ing unlawfulness. | 

ULTIMATE CONCLUSION | 

The rates here under investigation have not been shown to be unreasonable 

or unjust or otherwise unlawful. | 


These proceedings are hereby discontinyed. 


Washington, D. C. 
March 23, 1970 
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DOCKET NO. 69-21 
\TRANSCONEX, INC. - GENERAL INCREASE IN RATES 
IN THE U. S. SOUTH ATLANTIC/PUERTO RICO - VIRGIN ISLANDS TRADES 
DOCKET NO. 69-29 


CONSOLIDATED EXPRESS, INC. - GENERAL INCREASES IN 
RATES IN THE U. S. NORTH ATLANTIC/PUERTO RICO TRADE 


Increased rates of Transconex, Inc. and Consolidated Express, Inc., non- 
vessel operating common carriers in the trade between United States 
Atlantic ports, on the one hand, and Puerto Rico and the Virgin 
Islands, on the other, not shown to be unjust or unreasonable or 
otherwise unlawful. 

Herbert Burstein, Arthur Liberstein and Morris Kassin for respondents, 
Transconex, Inc. and Consolidated Express, Inc. 

Edward Schmeltzer, Mario F. Escudero and Robert A. Peavy for Common- 
wealth o. erto Rico. 

Donald J. Brunner, Paul M. Tschirhart and Paul J. Kaller, Hearing 
Counsel. 

REPORT 
BY THE COMMISSION: (Helen Delich Bentley, Chairman; James F. Fanseen, Vice 
Chairman; Commissioners Ashton C. Barrett, James V. Day, 
and George H. Hearn) 

Transconex, Inc. (Transconex) and Consolidated Express, Inc. (Consolidated), 
nonvessel operating common carriers by water (NVOCCs) , individually filed with 
the Commission increased rates applicable to the domestic offshore commerce of 
the United States. On April 28 and June 6, 1969, the Commission instituted 
proceedings to determine the lawfulness of the increases of Transconex and 
Consolidated, respectively. Although the proceedings were not formally consoli- 
dated, the similar nature of the operations of Transconex and Consolidated 
resulted in the two proceedings being treated together, reference to the record 
in each Proceeding being allowed by stipulation for evidence applicable to either. 
All parties filed single briefs applicable to both proceedings, and Examiner 
Herbert K. Greer issued one Initial Decision, in which he found the increased 
rates of the two NVOCCs not unjust or unreasonable or otherwise unlawful. 
Exceptions fo the Initial Decision were filed by the Commonwealth of Puerto Rico 
(Puerto Rico), which was a party to both proceedings, and by Hearing Counsel. 
Replies to exceptions were filed by Hearing Counsel and jointly by Transconex 


and Consolidated. There was no oral argument. 


| 
| 
Facts 
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Transconex is an NVOCC operating between Jacksonville and Miami, Florida, 
on the one hand, and on the other, Puerto Rico and the Virgin Islands. 

Consolidated is an NVOCC operating between New York on the one hand, 
and: on the other, Puerto Rico and the Virgin Islands. | 

Both Transconex and Consolidated have filed rate increases which vary as 
to commodity. | 

The services provided by respondents and included in a single factor rate 
are the pickup and delivery of cargo at the shippers' or consignees? door in 
Puerto Rico and on the mainland at terminals maintained by respondents, all 
necessary documentation, assumption of responsibility for the goods: from door 
to door, and the arranging for water transportation via an mnaenirine carrier. 
Respondents are usually able to expedite shipments. Respondents coblect small 
shipments, and at a terminal provided for that purpose consolidate ee into 
containers which are delivered by respondents to the underlying carrier. 

Many major moving commodities handled by respondents are essential to 
the economy of Puerto Rico and because the majority of these commodities 
consist of small shipments, the services of NVOCCs are vital to that economy. 

At Jacksonville, an independent company handles the terminal services 


for Transconex, except that Transconex employees perform the paper work and 


documentation. Transconex pays this operator from $75 to $80 per trailer and 
an additional 10 cents per CWT if inland carriers' equipment is unlpaded at 
the terminal. The principal underlying carrier at Jacksonville handles the 
cargo from the terminal to the port; however, the underlying carrier handling 
approximately 20 percent of the carriage does not perform this service and 
respondent arranges for it with independent operators. At Miami, the under- 
lying carrier provides the pickup and delivery service to and from the Trans- 
conex terminal and the dock. The terminal in Miami is leased. In Puerto 
Rico Consolidated represents Transconex, providing pickup and delivery serv- 
ice, stuffing and unstuffing containers, documentation and other services. 
The contract between these respondents provides for a charge of 20 cents per 
cubic foot and contains a provision for adjustment of the rate based on pro- 


jected cost increases. 


| 
| 
= y= | 
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Consolidated conducts its business in New York through an agent, Valroy 
Realty, which is owned by the two principal stockholders of Consolidated, 
Roy Jacobs and Rudolfo Catinchi. ‘This agency contracts with an independent 
firm to provide leased trucks, drivers and dock workers for cartage, stuff- 
ing and unstuffing of containers. In Puerto Rico, Consolidated rents termi- 
nals and office space in San Juan, Ponce and Bayamon, and operates a trucking 
concern to provide cartage and pickup and delivery service. Approximately 
30 pieces of inland transportation equipment are owned by this respondent. 
Additional equipment is leased when needed. An unrelated trucking operation 
in Puerto Rico provides Consolidated with approximately 10 percent of its 
gross revenue, which is arbitrarily; applied as an offset to reduce the costs 
of total operations in Puerto Rico. 

Approximately 40 percent of Consolidated's gross revenue is paid out for 
purchasing transportation from underlying carriers. 


Labor costs have increased. Consolidated experienced an increase of 


approximately 3 percent for organized labor and approximately 30 percent 


for unorganized labor. ‘Transconex has experienced a salary increase of 
approximately 23 percent in its Miami operation. Cost of living increases 
in union contracts have contributed to increased costs. 

To an undetermined degree, respondents' costs vary with the amount of 
cargo handled. 

The financial data of record represent actual experience and pro- 
jected income and expenses, based on estimated increases in cargo handled 
at the increased rates. The value of fixed assets and projected working 
capital needs are also established in the record. Respondents estimate a 


10 percent increase in cargo handled due to the increased rates, giving the 
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| 
following results as computed by the Commission's accountant: 
| 
iF 


Transconex: 
ph ET SSE PKA RA SAA SAR AAA $ 3,888.19) 
Working capital « .-..+-.c.ccecceseee 36,000.00 


Gross revenue - +--+. 25s see 2 cee + 2,190,613.21) 
Direct expense -- - +--+. 2. ee +s sss 1,858,335.10 
Grossiproftiey-iemi-iieli-mcil monic mciicnte tenet none pool 
G&A expense +--+. - 2-1 ee ee ee es 218,918.55 
Net profit before tax-++-.+.......2.. 5 . 
Federal tax (approximately 8%)... .-.-...  5h,h12.59 


Net income +--+ 6 1s ee ee ee ee ee ew TOOLS 3905.97) 


Consolidated: 


i 
| 
Fixed assets - +s eee ee ee eee ee ee ~ 148,246.93 
ierusitrs Grsimal 5 4 8-5 5 5 4555545555 5° 175,000.00) 
| 
| 


Gross revenue +». - ++ ss 6 6s e+e ee + + 3,064,653.00. 
Directiexpensel-i \)-) <1) elieiielicitelieltciiciicmicitice 2,570, 351.L0 


Grossiprofitia-tiemmcnieenie each Ean ime 3 3 
GicPAVexpenseiedrepioni-il-di-iellciicintephiieicinc inion cme 330,218.80 
ProLitibeforentaxrs-1-\i-liieeieneneenieie ene lomo 5 700 | 
Insular tax (estimated 28.7%). ...+.-.-2.e- 47,052.80 
Net income - + +e eee ee ee ee ee ew we TI OOOO? 2000.00 | 


Transconex's accountant challenged the item for G & A expense and 
testified that the following corrections should be made: 


| 
Gross profit... .............. $332,278.11 | 
G&A expense». 6 1 1 6 6 ee ee eee ee 277533000 | 
Erofituberoremtaxim lennon ae mene nea mena 2 cs 
Federal tax... 1 6s eee ee eee ee ee 26,375.09 
Net income... -..- 12.5.1. es  2O,573,00 | 
Hearing Counsel, using a 20 percent increase in cargo handled for its 
computations for Transconex, and excluding the expenses to the NVOCCs 


for the underlying transportation, obtain the following results: 


Transconex: 


Totalerevenuieiit-il-incii-ieiiciee tion nm TET -$2,382,47,.37 
(less annualized cost of underlying carriage) 811,632.53 
Gross revenue ----- 2-15... ...-. 4 Lose 

Neteincomels-ie-mieltonr-ileini-nisle ie w titi nee nee 101,12),.73 


Consolidated: 


Total revenue - +--+ + ss 6 24+ sss « 3,064,653.00 
(less annualized cost of underlying carriage)  1,23h, 362.00 
Gross revenue - +--+ ee ee 6 eee ww es LyOWy OD Le 
Net income . - + - 2 2s 6 1 2 ee ew ew ww © 114,836.96 


Hearing Counsel recognize that their computations of net income for 
Transconex may be subject to a variation between $101,12).73 and $70,750.78 
depending on establishing acceptable general, administrative and selling 
expenses, and summarize their computatiorsas to both respondents as follows: 


Rate Base Gross Revenue Profit Rate of gberating 
adjuste er ) Return ° 


Transconex $ 39,888  $1,570,8)1 $101,12) 253.5% 93.57% 
70,750 177-L% 95.5% 


Consolidated 323,246 1,830,291 114,836 35.5% 93.7% 


Hearing Counsel refer to the testimony of their expert witness to the 
effect that a rate base may be established by adding the value of fixed 
assets to working capital necessary for one month's operation. Using that 
rate base concept as to Consolidated, fixed assets are valued at $18,216.93 
and working capital required is $175,000, the rate base being $323,216.93. 
As the estimated net profit according to data furnished is $11),836.96, a 35.5 

Percent return is found. Transconex's fixed assets have a value of $3,888.19 
and working capital requirement is $36,000, which provides a rate base of 
$39,888.19. Questioning the G & A expenses claimed by respondent, Hearing 
Counsel arrive ata profit of $101,12).73, which is 253.5% of the rate base. 
The Commonwealth computes a pre-tax rate of return of 72.2 percent for 
Consolidated and a rate of return in excess of 200 percent for Transconex. 

During the past four years, cargo handled by Consolidated has increased 
threefold. 

Transconex is the dominant NVOCC carrier in the Florida-Puerto Rican 
trade. 

There is sharp competition among NVOCCs in the Puerto Rican trade. 


Vessel operators handle small shipments but do not seek this type of business. 


One vessel operator offers pickup and delivery service in connection with 


ocean carriage. 

Respondents handle large volumes of cargo with comparatively small 
investments. Transconex, as projected for a 10 percent increase, will handle 
2,367,232 cubic feet or, if Hearing Counsel's projection of a 20 percent 


increase is applied, 2,507,381 cubic feet. Consolidated will handle 


~ fe 


4,800,000 cubic feet. Inasmuch as the dollar amount of cargo is not set 
forth as to the individual commodities handled, profits on separate commod- 
ities cannot be determined. 
THE EXAMINER'S DECISION ; 
The Examiner first of all rejected respondents' contentions, embodied 


in motions to discontinue the proceedings, that the Commission should deter- 


mine matters relating to the reasonableness of NVOCCs' rates in a rulemaking 
proceeding and that the Commission has no jurisdiction over rates and charges 
for pickup and delivery services. Respondents, the Examiner contended, 
misconceive the purpose of these proceedings, which is not to preseribe 
general formulae for determining the reasonableness of NvVOCcCs' rates, but 
merely to adjudicate the reasonableness of particular increases of the 
respondents, and that respondents' rates and charges for pickup and delivery 
services are subject to the Commission's regulatory authority, since such 


I 
services are accessorial service performed by persons otherwise subject to 


the Shipping Acts. 


The Examiner then went on to discuss the various factors which are of 
| 


importance in determining reasonableness of rates and indicated that Na 


primary view" of the reasonableness of the rates of NVOCCs, who have small 


investments compared to their gross incomes, may be had by application of 
the "operating ratio" concept - i.e., the mathematical relationship between 
gross income and expenses of operation. Applying this concept and assuming, 
as do respondents, a 10 percent increase in cargo handled due to the increased 
rates, the Examiner found an operating ratio of 97.3 percent and pi profit of 
2.7 percent for Transconex using the Commission accountant's computation, 
and an operating ratio of 98.7 percent and a profit of 1.3 percent using 
fransconex's figures, which reflect a greater G & A expense. He found the 
operating ratio of Consolidated to be 97.22 percent and the profit 2.78 
percent. | 

Applying Hearing Counsel's computation using an estimated 20 percent 
increase in cargo carried by Transconex, and the exclusion of anounts paid 
out and recovered from customers for underlying inland and ocean transportation, 
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the Examiner found Transconex's operating ratio to be 93.57 percent and net 
profit after taxes 6.43 percent (or utilizing the greater G & A expense, 
95.5 percent and .5 percent, respectively), and Consolidated's operating 
ratio to be 93.7 percent and profit'6.3 percent after taxes. 

The Examiner concluded that all of these figures are reasonable since 
they fall within the seven percent range of profit (i.e. an operating ratio 
upwards of 93 percent) which the ICC seems to have accepted. 

The computation of operating ratio on profit before taxes would produce 
operating ratios of less than 93 percent (based on Hearing Counsel's figures > 
87.62 percent, 12.38 percent profit, for Transconex, and 91.0 percent, or 
8.96 percent profit, for Consolidated). The Examiner rejected the approach 
of computing operating ratio on profit before taxes, however, since he main- 
tains that the NVOCCs' tompensation is to be judged by money in hand after 
all charges against the operation are paid." 

The examiner additionally indicated that he felt that in computing 
Operating ratio, expenses should include the costs to the NVOCC of under- 
lying carriage, since the NVOCC has the obligation to provide such carriage 
and is responsible to the shipper for loss or damage occurring when cargo is 
in the hands of the underlying carrier. He therefore recomputed the operat- 
ing ratio for Transconex assuming the 20 percent cargo increase postulated 
by Hearing Counsel, but including the cost of underlying transportation. 

The result is an operating ratio of 95.76 percent or a profit of ).2h per- 
cent, which he found to be "not unreasonable". 

Finally, the Examiner found the increases not shown to be unreasonable 
in the light of the cumulative effect of the following findings in addition 
to the apparent reasonableness of the operating ratio: (1) there had been 
no showing that the increased rates had adversely affected the Puerto Rican 
economy; (2) respondents have experienced increased costs of operation; 

(3) respondents operate efficiently; () respondents! operations are increas- 
ing; (5) the competition in the trade is sharp and thus tends to hold rates 


down; (6) the value of respondents! service to small shippers is substantial, 


since evidence of record shows many small Puerto Rican shippers could not 


BGs 


engage in trade with the mainland without their service; (7) Hearing Counsel 

do not contend the rates have been shown to be unlawful; and (8) the Conmon- 
| 

wealth has not presented evidence to support its contentions tha't the 


increases are unlawful. 


POSITIONS OF THE PARTIES ON | 
EXC. ONS | 


Puerto Rico excepts to the Examiner's ultimate findings that the rate 


| 
increases of the respondent NVOCCs are not unreasonable, and maintains that 


the increases "result in an excessive and unreasonable return to} respondents 
which the shipping public should not be required to bear." In using Noperat- 
ing ratio" as the primary basis for determining the reasonableness of 
respondents' rate of return, the Examiner, Puerto Rico asserts, improperly 
utilized the carriers' expenses after taxes. If expenses before taxes had 
been utilized, operating ratios less than the 93 percent generally approved 
by the Interstate Commerce Commission for its regulated motor carriers would 
have resulted. Moreover, Puerto Rico maintains, by overly stressing operat- 
ing ratio, the Examiner disregarded two basic matters which must be considered 
in determining the reasonableness of a carrier's rate of return, land which a 
purely numerical operating ratio does not reveal: the need for adéitional 
revenue and the need for additional capital. Finally, when the extrenely 
large returns on the NVOCCs' rate bases are considered in conjunction with 
the very low operating ratios, an additional indication appears, Puerto Rico 
claims, that the rate increases are unreasonable. | 

Hearing Counsel agree with the Examiner's conclusion that the rate 
increases of the NVOCCs here under investigation have not been shown to be 
unlawful. They except, however, to language in the Initial Decision which 
indicates that, generally speaking, an operating ratio of 93 percent or 
greater is reasonable on the grounds that the record contains no economic 
evidence supporting adoption of any figure as a reasonable operating ratio 
for respondents. Hearing Counsel support the Examiner's use of the carriers’ 


expenses after taxes in computing their operating ratio and agree| with the 


avi gi 


Examiner that the Commonwealth must bear the consequences of the failure 
of the record to reveal what would be a reasonable operating ratio for 
respondents. 

Respondents, although preserving their contentions that the proceedings 
should have been discontinued because the Commission lacks jurisdiction over 
pickup and delivery rates and charges and rulemaking would have been the 
proper vehicle for determining the issues herein, urge that the exceptions 
be rejected and that the Initial Decision be adopted. Respondents contend 
that the Examiner properly followed precedents of this and other regulatory 
agencies in computing operating ratio after allowing for taxes as an expense. 
Respondents maintain that the Examiner would have been justified in relying 
upon operating ratio alone to determine the reasonableness of the rate 
increases. Respondents assert, however, that the Examiner considered all 
factors which could be considered relevant, including the need for additional 


revenue and capital, in determining the reasonableness of the increases. 


DISCUSSION AND CONCLUSIONS 
We agree with the Examiner that these proceedings clearly fall within 
the scope of our authority, and that rulemaking is not the method of proce- 
dure which we are bound to follow here. All of respondents' rates and 
charges for their transportation between the United States Atlantic Coast, 
on the one hand, and Puerto Rico and the Virgin Islands, on the other hand, 


including rates and charges for incidental pickup and delivery services, are 


1 
subject to the regulatory control of this Commission. Further, while rule- 


making may be appropriate in proceedings designed to establish formulae by 

which the reasonableness of rates may be measured, rulemaking is not neces- 

sary to enable the Commission solely to investigate the reasonableness of 
rates of particular carriers without establishing any such formulae. As the 

Examiner correctly indicated, a determination as to the reasonableness of 

respondents' rates is the sole concern of these proceedings. 

2/ See e.g., Matson Navigation Co. - Container Freight Tariffs, 7 F.M.C. 
80, Li’ (1963); Certain tantet Practices or wees etete 7 FMC. 
SO CLES Yi 2S a area eer arene 
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We also agree with the Examiner that the NVOCCs' rates here under 
examination have not been shown to be other than just, reasonable and 
lawful. We find no basis for adopting the approach advocated by Puerto 
Rico of determining the reasonableness of respondents' rates based upon 
computations which fail to take into account the income tax expeises which 
they are required to bear. We have in the past allowed taxes as an expense 
in determining reasonableness of ese and feel that the failure to con- 
sider taxes as an expense creates an inaccurate picture of the earnings 
actually available to a corporation for distribution and capital! investment 
and, consequently, its need for additional revenue. Our treatment of taxes 
as an expense to be considered in determining reasonableness of rates 
accords, moreover, with the general approach of courts and administrative 
agencies. : 

As the Examiner and all parties recognized, the considerations with 
respect to rates of NVOCCs must necessarily be somewhat different from 
those which are of prime importance in proceedings dealing with the reason- 
ableness of rates of vessel owning carriers. Generally speaking, the 
reasonableness of the rate of return of equipment owning carriers has been 
based upon that percentage of their "rate base", i.e., the seems devoted 
to the relevant trade plus sufficient working capital, which is necessary to 
allow them to earn a reasonable return in light of the peculiar ite of the 
service involved. See Alcoa Steamship Co., Inc. - General Increa se_in Rates, 
9 F.M.C. 220, 238 (1966); Atlantic & Gulf-Puerto Rico General In¢rease, 


2/ See e.g., Alaska Seasonal Rate Increases Gee) 8 F.M.C. 1, 5-7 (196k); 
Atlantic & Gulf Puerto Rican General Increase, 7 F.M.C. 87, 115 (1962). 


3/ See e. Aes Georgia Ry. & Power Co. v. Ratizoed Comm. of Georgia, 262 U.S. 
625, (ess Cetveston Electric Co. v. City 0: a veston; 258 U.S. 


368, ee ee Washington, Va. & Md. Coach Co. ‘Llation 

Tokens, Sh M.C.C. 317, an tI552); Fares, Motor Seton a 

Kentucky and Cincinnati, 62 M.C.C. oy, Bie v3 T5983). General Increase, 
ddle At. 


tic and New England Territories 332 I.C.C. 820, O37 (1909) 
is not, as Puerto Rico contends, authority to the contrary. ‘There, the 
ICC indicated that taxes should not be taken into account in determining 
the efficiency of carriers' operations, but did not suggest that taxes 
should not be considered in establishing the reasonableness. of a car- 
rier's return. 


7 F.M.C. 87, 104, 108-109, 116 (1962). Where, as here, however, a carrier 
has little investment in equipment, the traditional rate base approach is 
not sufficient to allow a determination of the reasonableness of carriers’ 
rates. It has been usual, therefore, to consider, at least as an important 
factor, in proceedings relating to the reasonableness of rates of carriers 


with little capital investment in comparison with their total costs of opera- 


tion, the "operating ecto of such carriers; i.e., the margin between revenue 


and expenses of operation. There is, however, a basic problem inherent in 
the use of "operating ratio” by itself to determine rate reasonableness: the 
ratio by itself fails to indicate the existence and degree of need for addi- 
tional capital and nel Consequently, the operating ratio approach, 

per se, may not give a true picture of the revenue requirements of a carrier. 

Evidence of record and the following uncontested findings of the 
Examiner strongly suggest that respondents’ increased rates are just and 
reasonable: Respondents have experienced increased costs of operation; they 
operate efficiently; their operations are increasing; competition in the trade 
is sharp, ordinarily a strong control over rates; and the value of the serv- 
ices rendered by respondents to small shippers is substantial. Such findings 
tend to justify increases in the charges made by respondents for their trans- 
portation services, if not the particular dollar increases here under investi- 
gation. 

We have no basis for concluding, however, that such increased charges 
are unlawful. Various computations have been made with respect to the 
operating ratios of the respondents, taking into consideration probable 
revenues and expenses related to the increases. As will be seen from our 
discussion of these calculations (at pages 6-7, supra), no operating ratio 


derived from any of them, other than that excluding taxes as an expense, 


4/ Middle West General Increases, 48 M.C.C. 541, 552-3 (1948). 
Increased Railway Rates, Fares and Charges, 264 I.C.C. 695, 712-13 (1946). 


5/ See General Increase, Middle Atlantic and New England Territories, 
332 I.C.C., supra, at 537-038. 
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which we have found to be improper, exceeds the 93 percent which the 


ICC appears frequently to have approved when considering rate increases of 
carriers owning little or no Ree! | 

We agree with Hearing Counselthat there has been no showing on this 
record that a 93 percent operating ratio is necessarily proper or a standard 
for NVOCCs,and nothing we say here is to be construed as Smplying that such 
operating ratio is in fact proper, or & standard. | 


However, since we feel that the traditional rate base approach cannot 


be applied to these carriers, at least where, as here, there has been no 


showing of any relationship between such rate base and the carriers' operating 
ratios, we cannot disapprove the rate increases. Some indication of need for 
inereases has been shown, and no computation we have been able ‘to make with 
respect to the increases shows them to be improper. Those chall Lenging rate 


increases in proceedings where such increases have not been suspended must 


bear the consequences of the failure of the record to contain adequate support 


for their disapproval. Charges, Delivery, Atlantic-Gulf/Puertd Rico Trades, 


11 F.M.C. 222, 229-231 (1967). | 


These proceedings are hereby discontinued. 
| 
By the Commission. 


Jeph ¢,@ 


Joseph C. Polking 
Assistant to the Sec 


(SEAL) 


aa ee 
6/ See Page 10, supra. 
7/ See General Increases - Transcontinental, 319 1.C.C. 792, 803 (1963). 
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CONSOLIDATED EXPRESS, INC., 
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ON PETITION TO REVIEW AND SET ASIDE AN ORDER OF 
THE FEDERAL MARITIME COMMISSION 


INITIAL BRIEF OF PETITIONER, 
COMMONWEALTH OF PUERTO RICO 
STATEMENT OF THE ISSUES PRESENTED 
Whether the Federal Maritime Commission erred in holding 
that the protestant in a non-suspended rate increase 
proceeding had the burden of proving that the increased 
rates filed by a common carrier are unjust and unreason- 


able. 


2. Whether substantial evidence on the record as a whole 
supports the Commission's determination that the 


increased rates are not unjust or unreasonable. 


Pursuant to the requirements of this Court's Rule 8(d), 


it is hereby stated that this case has not previously been 


before this Court. 


REFERENCE TO RULINGS 


The Commission's action here under review is its 
| 


Report and Order of August 27, 1970 in Docket No. 69-21, 


| 
Transconex, Inc. - General Increase in Rates in the U.S. 


South Atlantic/Puerto Rico - Virgin Islands Trades and 


Docket No. 69-29, Consolidated Express, Inc. - General 
| 


Increase in Rates in the U. S. North Atlantic/Puerto Rico 
(at 


Trades, F.M.C. » 11 SRR 958 (JA 28-39), 


STATEMENT OF THE CASE 

This case is before the Court on the petition of the 
Commonwealth of Puerto Rico (hereafter "Puerto Rico") to 
review and set aside an order of the Federal Maritime Com- 
mission (hereafter the "Commission") issued pursuant to 
Section 18(a) of the Shipping Act, 1916 (hereafter the 
"Shipping Act"), 46 U.S.C. 817 and Section 4 of the Inter- 
1/ References designated "JA " are to the oan Appendix. 


This Court has jurisdiction of the Proceeding under 
28 U.S.C. 2342. 


coastal Shipping Act, 1933 (hereafter the "Intercoastal 
Act"), 46 U.S.C. 845(a), on August 27, 1970, approving 
certain rate increases filed by Transconex, Inc. (here- 
after "Transconex") and Consolidated Express, Inc. (here- 
after "Consolidated"). By Commission orders dated 

April 28, 1970 and June 6, 1970, the proposed increases 
were made subject to an investigation and hearing pursuant 
to the provisions of sections 18(a) and 22 of the Shipping 
Act and sections 3 and 4 of the Intercoastal Act. Puerto 
Rico was an Intervenor in the Transconex proceeding and a 
Protestant in the Consolidated proceeding. The Commission, 


however, chose not to exercise its suspension powers under 


section 3 of the Intercoastal Act and the proposed 


increased rates went into effect on the dates originally 


published. 
2/ 
In the resulting Report and Order, the Commission 


found that the increased rates had not been shown to be 
unjust and unreasonable. While finding that the evidence 
of record "strongly suggests" the increases to be reason- 
able (JA 38) the Commission made no affirmative finding 


that the proponents of the increased rates had in fact 
———— 


2/ Though the two proceedings were not formally consoli- 
dated for hearing and decision, the parties each filed 
with the Commission a single brief applicable to both 
proceedings and a single Report and Order was issued 
by the Commission. 


demonstrated them to be just and reasonable. Rather it 
imposed the burden on those challenging the proposed 
increases (in a non-suspended rate Tveaeeeecron) to show 
their unlawfulmess. (JA 39). The underlying factual 
findings leading up to the Commission's ultimate negative 


conclusion of law are not contested by Puerto Rico and 


are briefly summarized below: 


A. The Opccations of Transconex and Consolidated 


Both Transconex and Consolidated are non-vessel 
3/ 
operating common carriers by water (hereafter sometimes 


referred to as "NVO's") which, for a single rate, arrange 
for pick up and delivery of cargo at the shippers or 
consignees' door in Puerto Rico and on the mainland at 
terminals maintained by them, prepare all ocomencacione 
assume all responsibility for the shipments and arrange 

for water transportation via an underlying Carrier: (JA 9). 
Services of NVO's are offered primarily to small shippers, 


those shipping in less-than-trailer-load quantities, whose 


shipments are consolidated into containers prior to 


3/ In Determination of Common Carrier Status, 6 F.M.C. 245 
(1961), the Commission's predecessor determined that 
an NVO is a “common carrier by water in interstate 
commerce" within the meaning of section 1 of the Ship- 
ping Act and subject to the rate making standards of 
both the Shipping and Intercoastal Acts. 


delivery to the underlying water carriers' ships. Trans- 


conex operates between Jacksonville and Miami, Florida, 


on the one hand, and Puerto Rico and the Virgin Islands 
on the other, while Consolidated operates between New York 
and Puerto Rico. (JA 9). 

Transconex's terminal services at Jacksonville are 
performed by a subcontractor while its own employees per- 
form the paperwork and documentation. The principal water 
carrier picks up the consolidated freight at the Jackson- 
ville terminal. A second water carrier, handling about 
20 percent of Transconex's freight, does not provide this 
pick up service and Transconex subcontracts the delivery 
work to another independent company. At Miami, the water 
carrier provides all pick up and delivery services between 
the Transconex terminal and the dock. (JA 10, 11). 

Transconex's business in Puerto Rico is handled, pur- 
suant to a written agreement, by Consolidated, which 
arranges for all pick up and delivery services as well as 
all packing, unpacking and documentation (JA 11). 

Consolidated's New York operations are conducted 
through Valory Realty, a corporation wholly owned by the 
two principal shareholders of Consolidated. Valory, in 


turn, subcontracts its pick up and dock work to indepen- 


dent companies. In Puerto Rico, Consolidated dperates 
about 30 trucks which provide all pick up and delivery 
service for both itself and Transconex. (JA 11-12). 

NVO's in general and Transconex and consolidated in 
particular handle large volumes of cargo with comparitiv- 
ely small investments (JA12). Almost all equipment and 
all terminal facilities are leased. A very tee percent- 
age (approximately 40 percent of gross revenue) of both 
companies' expenses are for the purchase of the underlying 
water transportation (JA 12, 30). Finally, although 


there is sharp competition among NVO's in the Puerto Rican 


trade (JA 32), Consolidated was able during the past four 


years to increase the volume of cargo it handles threefold 


while Transconex was found to be the dominant NVO carrier 


in the Florida/Puerto Rico trade (JA 32). 

Both Transconex and Consolidated arrange for the 
shipment of many commodities considered essential to the 
Puerto Rican economy. Shipping rates, moreover, have 
become increasingly important to Puerto Rico's bconomy as 
its own labor costs have increased. Thus, in the past, 
Puerto Rican manufacturers could maintain a favorable com- 


petitive position merely by virtue of the labor cost dif- 


ferential. However, as labor costs have increased, trans- 


portation and other costs have assumed a greater import- 
ance. (JA 9-10). 
B. The Cost and Profit Data Relied on by the Commission 
In support of their findings, both the Examiner and 
the Commission relied primarily on the operating ratio con- 
cept to determine the reasonableness of the new rates, 
thereby rejecting all other methods of measuring both the 
need for and lawfulness of the increases. (JA 24-25, 


37). The ,operating ratio is "the mathematical relation- 


ship between gross income and expenses of operation" (JA 33). 


Thus, in determining this ratio, the Commission and the 


Examiner used the following formula: 


Operating Expenses = Operating Ratio 


Gross Income 
The expense and income figures used by the Commission 
were based on projections of volume, revenue and expenses 
over the year following the increases. The Commission 
found it unnecessary to resolve certain conflicts in the 
testimony introduced by Transconex and its own hearing 
counsel over Transconex's projected volume of cargo and 


4/ 


the level of its expenses over the succeeding years. 


4/ Hearing Counsel projected a 20 percent increase in 
volume whereas Transconex projected a 10 percent in- 
crease (JA12-13). Hearing Counsel projected Trans- 
conex's General and Administrative expenses at a lower 
level than did Transconex, and thus there were wide 
fluctuations in the resulting profit (JA 31-32). 


3° 
| 

Rather, it determined the operating ratio for each set of 

figures and found them all to be within a permissible 

range. The basic financial data relied on by the Commis- 


sion is briefly summarized below (JA 13, 31-32): 


TRANSCONEX | 

| 

(a) Assuming a 10% increase in cargo handled at the 
increased rates projected by Transconex: 


Rate Base Gross Revenues Net Profit) Pre Tax Net Income 


$39,888.00 $2 ,190,613.00 $113,359.56 5/ $58,946.97 
$ 34,948.11 $28,573.02 


Assuming a 20% increase in cargo handled projected 
by Hearing Counsel: 


Rate Base Gross Revenues Net Profit|Pre Tax Net Income 


$136 ,059.19— $101,124.73 


$39,888.00 $2 382,474.37 $194,470.64 ¢ / $ 70,750.78 


CONSOLIDATED 


Rate Base Gross Revenues Net Profit Pre Tax Net Income 


$323,246.00  $3,064,653.00 $164,052.80 $117,000.00 


ED 
5/ Transconex's accountant adjusted the item for G & A 
expense. 


6/ Thid. 


Based on this financial data, the Commission found 
operating ratios for Transconex which ranged from a high 
of 98.7 percent (using Transconex projected 10 percent 


increase and its G & A expense adjustment) to a low of 


93.57 percent (using Hearing Counsel's projected 20 per- 


cent increase and its G & A expense) (JA 33-34). For 
Consolidated, the Commission found operating ratios 
ranging from a high of 97.22 to a low of 93.7 percent. 

The above operating ratios were all computed by 
including the applicable corporate income taxes as an 
operating expense. Puerto Rico, however, took the posi- 
tion that income taxes are a "below the line item" and 
thus cannot be properly considered as an "operating 
expense", If taxes had been excluded, operating ratios 
of less than 93 percent would have resulted: 87.62 per- 
cent for Transconex and 91.04 percent for Consolidated. 
(JA 34). 

The Commission also noted that though it was possible 
to calculate a rate base and resulting rate of return 
based on the new rates, it would not consider such a fac- 
tor in making its determination. It did state, however, 


that in the case of companies such as these with small 
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capital investments, the rate base was determined by add- 


ing the value of the fixed assets and the working capital 


necessary for one month's operation. Under that formula, 
Consolidated would have a rate base of Beata and 
Transconex of in Consolidated oui then have 
a rate of return based on the new rates of 35.5 percent 
and, depending upon which expense figures were used, 
Transconex would have a return of between 177 and 253 per- 
cent. (JA 24, 32). i 

Finally, the Commission found that both companies had 
experienced increases in labor costs. For example, Con- 
solidated experienced an increase of approximately 34 per- 
cent for organized labor and approximately 30 percent for 
unorganized labor. Similarly, Transconex had experienced 


a salary increase of approximately 23 percent in its Miami 


operation. 


Fixed Assets $148,247. 
Working Capital 175,000. 
$323,247. 


Fixed Assets $ 3,888. 
Working Capital 36,000. 
$ 39,888. 
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C. The Commission's Decision 


The Commission recognized that the record was devoid 


of any evidence as to the proper operating ratio for NVO's 


(JA 39) and that the operating ratio "per se, may not give 
a true picture of the revenue requirements of a carrier" 
(JA 38). The Commission, nevertheless, relied on this 
mechanism almost exclusively to justify its ultimate con- 
clusion of law (i.e. that the increases had not been shown 
to be unlawful). It premised its decision on the fact 
that the new rates would not result in an operating ratio 
that was below the 93 percent benchmark used by the Inter- 
state Commerce Commission when approving rate increases 
of carriers owning little or no equipment (JA 38-39). It 
rejected operating ratios that excluded taxes as an item 
of operating expense. Additionally, it made some general- 
ized Satine which in its view, "strongly suggest that 
the rates are just and reasonable" and that the record 
"tend[s] to justify the increases". Finally, and most 
9/ That the carriers have experienced increased costs of 
operation; they operate efficiently; that their oper- 
ations are increasing; that competition in the trade 
is sharp, ordinarily a strong control over rates; and 


that the value of the services rendered to small 
shippers is substantial. (JA 38). 
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importantly, the Commission determined that "those chal- 
lenging rate increases in proceedings where such increases 


have not been suspended must bear the consequences of the 


failure of the record to contain adequate support for 


their disapproval." (JA 39). 


ARGUMENT 


THE COMMISSION ERRED IN HOLDING THAT A PRO- 
TESTANT IN A NON-SUSPENDED RATE PROCEEDING 
HAS THE BURDEN OF PROVING THAT INCREASED 
RATES FILED BY A COMMON CARRIER ARE UNJUST 
AND UNREASONABLE. 

Section 18(a) of the Shipping Act requires every com- 
mon carrier by pane observe just and reasonable rates. 
Whenever a carrier desires to change its rates, it must file 
its proposed new rates with the Commission. Under the Com- 
mission's procedures, after a proposed increase in a rate is 
filed, interested parties may file a protest to the increase 
requesting the Commission to investigate its legality and/or 
to suspend the rates for up to four months (Section 3 of the 
Intercoastal Act). The Commission itself may also, on its own 
motion, suspend and/or investigate the new rates (Id.) After 
its investigation, the Commission may find that the proposed 
rate increase is just or reasonable, or it may prescribe a 


just and reasonable maximum rate (Section 18(a) of the Shipping 


Act). 


10/ Both Transconex and Consolidated are "common carriers 
by water" as defined in Section 1 of the Shipping Act 
and Section 1 of the Intercoastal Act. See Determination 
of Common Carrier Status, supra note 3, 


Despite this clear statutory mandate, the Commission 


in this proceeding never determined that the rates were "just 
| 
and reasonable." Rather, it held that the rates "have not been 


shown to be other than just, reasonable and lawful," and that 


the record provides "no basis for concluding. . .that such 


increased charges are unlawful." (JA 38-39); The Commission 
thus substituted a presumption for an affirmative finding 

and concluded that those opposing the increases "must bear 

the consequences of the failure of the record to contain ad- 
equate support for their disapproval" (JA 39). It is 

the Commonwealth's contention that the Commission erred in 

its conclusion that the burden of proof was on the i chal- 
lenging the increase in cases where the rates have not been 
suspended. The fact of suspension is irrelevant in determining 


the burden of proof and the Commission erred in according it 


controlling weight. 


the Commission! s_ Burden of Proof | 
Rule Denies Protestants Procedural 
| 


Due Process 
Puerto Rico recognizes that the decision of whether or 
| 
not to suspend a proposed rate increase is one left to the 


discretion of the Commission, and does not challenge the exer- 


cise of that discretion in the instant proceeding. It does, 
| 


however, challenge the legal consequences which the Commis- 
sion has ascribed to that determination. 

As noted earlier, the decision of whether or not to 
suspend a proposed increase is made in response to a protest 
filed, or on the Commission's own motion. An adversary pro- 
ceeding is not held on the issue. Rather, the determination 
is made on the basis of the financial information filed with 
the Commission by the regulated carrier. This information, 


however, under the Commission's rules is not public informa- 
11/ 


tion and thus is not available for the preparation of protests 
by those challenging a proposed increase. Though the Commission 
may, on the basis of the information on file, make an educated 
guess regarding whether or not suspension is warranted, the 
information on which this initial determination is made has 


not been subject to the scrutiny of an adversary proceeding, 


and the determination is basically ex parte in nature. As such, 


it should be irrelevant to the determination of burden of proof. 
To be otherwise would be to deny the protestants their basic 
Constitutional rights to procedural due process, 

The result reached in this proceeding is particularly 


egregious. As the "carriers" in this proceeding are NVO's, 
Se 


11/ 46 CFR 503.35(d). 


they have never been required to file financial data with 


| 
the Commission, as have vessel operating carriers (JA 21). 


Therefore, unlike the usual rate suspension determination, 
the initial suspension decision was made by the Commission 
without the benefit of any financial information. Under 
such circumstances, the Commission's action cannot even be 
justified on the basis of its presumed expertise. 

B. The Commission's Burden Of Proof 


Rule Violates the Administrative 
Procedure Act 


In failing to impose the burden of proof on those 


proposing a rate increase, the Commission ignored| the mandate 
| 
of the Administrative Procedure Act ("APA") and thereby com- 
mitted substantial prejudicial error. In relevant part, 
Section 7(d) of the APA (5 U.S.C. Sec. 556(d)) states: 
"Except as otherwise provided by statute, 
the proponent of a rule or order has/| the 
burden of proof. .. ." 


The applicability of the APA to the Commission's pro- 


cedures cannot be questioned. Thus "The Administrative Pro- 


cedure Act. . . must be read as a part of every Congressional 


delegation of authority, unless specifically excepted" Hotch v. 


U.S., 212 F.2d 280, 283 (9th Cir., 1954)) and, the broad 
remedial purposes of the. . .[Act] suggest that narrowing 
exceptions should not be extended by strained construction." 
(Chotin Towing Corp. v. F.P.C., 102 U. S. App. D. C. 69, 250 
F.2d 394, 395 (1967)). The Supreme Court, shortly after the 
APA's passage, stated that: 

The APA was framed against a background of rapid 

expansion’ of the administrative process as a check 

upon administrators whose zeal might otherwise 

have carried them to excesses not contemplated in 

legislation creating their offices. It created 

safeguards even narrower than the constitutional 
ones against arbitrary official encroachment on 

private rights. [U.S. v. Morton Salt Co., 338 

U.S. 632, 644 (1949) ] 

Section 7(d) itself makes clear that those procedural 
safeguards are to apply to all administrative agencies unless 
"otherwise provided by statute" and there are no statutes 
specifically excepting the Federal Maritime Commission from 
the APA or Section 7's operation. 

The presumption of the APA's applicability is con- 


"introduce greater 


sistent with the legislative intent to 
uniformity of procedure and standardization of administrative 


practice among diverse agencies whose customs had departed 


widely from each other" (Wong Yang Sung v. McGrath, 339 U.S. 


33, 41 (1950)). 


Section 7's applicability to the rate proceeding is 
further supported by the silence of Paragraph 1, Section 3 
of the Intercoastal Act with respect to the burden) of proof 
at these important proceedings. In the lead case involving 
the applicability of Section 7, Wong Yang Sung v. McGrath, 


supra, the Supreme Court, faced with an analogous) situation 


of silence in the Immigration Act, made clear that, the APA's 


procedures were intended to fill the void. Id. at 51-52. In 
that case,the Court noted that "any exception we may find to 
its [the Act's] applicability would tend to defeat its pur- 
pose." Id. at 41. In short, as set forth in both the House 
and Senate Committee Reports on the APA, "section 7 [o£ the 
APA] spells out the minimum requirements for such [adninistra- 
en "is an outline of minimum essential 


13/ 
rights and procedures." (Emphasis added) 


tive] hearings. .. 


The procedures applied by the Commission in this case 
cannot be justified on the basis of its rules and administrative 
1 


interpretations which permit a shifting of the burden.” As the 


Court stated in Braman v. Stark, 87 App. D. C. 288, 185 F.2d 


——_— 


S. Rept. No. 752, 79th Cong., lst Sess. ca96s)- 
H. Rept. No. 1980, 79th Cong., 2d Sess. (1946). 


See cases cited infra, note 16 and Rule 10(0) of 
the Federal Maritime Commission’ s Rules of Practice 
and Procedure, 46 CFR 502.155. 
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871, 875 (1950) aff'd., 342 U. S. 451 (1952), "While 
such [administrative] constructions are entitled to great 
weight [Social Security Board v. Nierotko, 327 U. S. 358, 
368], yet an agency may not finally decide the limits of 
its statutory power. That is a judicial function [Id. at 
ch 

The prejudicial effect to the public interest of 
shifting the burden of proof from the carrier to the com- 
plainant can be seen in the Commission's findings in the 
instant proceeding. Thus, the Commission approved the 
rate increases in spite of its finding that the record 
only "strongly suggests" that the rates are just and 
reasonable (JA 38). In so finding, the Commission derogated 


its duty to protect the public interest. 


C. The Commission's Interpretation of Section 3 


of the Intercoastal Act Produces a Result 


Never Intended By Congress 


The Commission has attempted to support its mis- 


15/ The Commission's action cannot be defended on the 
ground that, in itsOrders of Investigation (JA 4, 7) in 
these proceedings, Consolidated and Transconex have 
been denominated as "respondents". Such an arbitrary 
designation procedure cannot be used to mask the fact 
that both companies are proponents of the rate 
increases and by requesting such increases, are seek- 
ing a change in the status quo. 


allocation of the burden of proof by relying on a 1939 


amendment to Section 3 of the Intercoastal Act. Paragraph 


1 of that Section authorizes the Commission to hold hearings 
to determine the lawfulness of new rates. Paragraph 2 author- 
izes the Commission to suspend the operation of new rates 


pending the outcome of that hearing. In 1939 Paragraph 2 


was amended by adding the following sentence: 


| 
"at any hearing under this paragraph the burden 
of proof to show that the rate, fare, charge, 
classification, regulation, or practice is just 
and reasonable shall be upon the carrier or. 
carriers." 


An analysis of the amendment's language apart from 
its historical context would appear to support the Commission's 
policy of ae its suspension decision to determine the 
burden of proof. It is based upon the fact that the above- 


quoted amendment is contained in that part of Section 3 which 

ee 

16/ The Commission has held that where rates are suspended 
the burden of justification is on the carrier;| but that 
where rates are not suspended, that burden is on the 
party protesting the new rates. See Rule 10(0), FMC 
Rules of Practice and Procedure, 46 CFR §502.155; see 
also, Charges, Delivery, Atlantic-Gulf/Puerto Rico Trades, 


11 F.M.C. 222, 229-232 (1967); Increased Charges On Iron 


authorizes the Commission to suspend rates, and not in the 
first paragraph of section 3, which contains the general 


authorization to hold hearings. From this the Commission 


has reasoned that Congress intended the burden of proof 


to be on the carrier only in those cases where its new 
rates have been suspended. 

It is clear from the legislative history, however, 
that in adding the above sentence to the statute in 1939 
Congress did not intend to delineate two separate and 
distinct classifications of rate hearings; one for suspended 
and one for non-suspended rates. Between 1933 and 1939, 
the Commission had never held hearings in cases in which 
the rates had not been suspended. Cf. Charges, Delivery, 
Atlantic-Gulf/Puerto Rico Trades, 11 F.M.C., supra at 231 
(1967). Against this background, the Congressional Com- 
mittee Reports state: 

"Section 2 [of the amendment] clarifies section 3, 

Intercoastal Shipping Act, 1933, to establish in so 


many words the rule believed to be applicable under 
existing law, that in cases involving the suspension 


—_— 


16/ (continued) & Steel, New York/Puerto Rico, 11 F.M.C. 
149, 155 (1967) (dicta); Reduced Rates on Machinery, 
Atlantic/Puerto Rico Trade, 9 F.M.C. 465, 474 (1966); 
Rates and Practices of Carriers Serving the Jacksonville/ 
Puerto Rico Trade, 6 SRR 952 (Examiner's Decision 1966, 
F.M.C. Docket No. 65-43). 
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| 
of rates the burden of proof is on the carrier to 
show that the rates, practices, etc., are just 
and reasonable. If the rule were otherwise, the 
carrier might remain silent and require the com- 
plainant or the Maritime Commission to present 
evidence, though in most situations the bulk of 
such evidence is in the possession of the carrier. 
It is evident that Congress when it established the 
existing law, did not intend to permit such a 
result." 

| 
"Under the section as amended, the burden of proof 
will not be placed on the carrier in ordinary com- 
plaint proceedings, but only in suspension pro- 
ceedings." 17/ 


Though the Committees referred only to suspension cases in 
their Reports, the Amendment was, as noted, merely an 
attempt to bring the statute into line with the “existing 
law" which, at that time, consisted only of cases involving 
suspended rates. The Amendment, then, rather than estab- 
lishing a separate procedure for non-suspended vate hear- 


ings, merely codified the then existing procedures. The 


fact that no specific mention was made of where ‘the burden 


—— 


17/ Report of the House Merchant Marine and Fisheries Com- 
mittee, H. Rept. 824, 76th Cong., 1st Sess., 1939, pp. 2-3. 
See also S. Rept. 724, 76th Cong., Ist Sess., 1939, p. 2. 
The "protest" filed by Puerto Rico in the Consolidated 
proceeding is not an "ordinary complaint" as referred to 
in the above-quoted Congressional Reports. In the Trans- 
conex proceeding, the investigation was ordered by the 
Commission itself and Puerto Rico merely intervened in 
that proceeding. An "ordinary complaint" is filed pursuant 
to Section 22 of the Shipping Act and may seek either 
restitution or a change in the status quo. In these pro- 
ceedings, it is the carriers who seek to change the status 
quo by increasing their rates. Compare Rule 5(b), F.M.C. 
Rules of Practice and Procedure, 46 CFR 502.62, with 
Rule 5(g), 46 CFR 502.67. 
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of proof lay in hearings where the rates were not suspended 
ought not, therefore, be interpreted, as the Commission 

has apparently gears as an indication that Congress in- 
tended it to be on the Complainant in such proceedings. At 
most, the omission of a clear statement regarding the bur- 
den of proof in a non-suspended rate hearing ought to be 
dealt with as an open question which, because of the his- 
torical background, neither the Commission nor the Congress 
considered in 1939. 

When viewed in this light, the same reasons that 
warrant placing the burden of proof on the carrier in sus- 
pension cases are equally applicable in non-suspension pro- 
ceedings because in both cases the "bulk of . .. [the] 
evidence" required to make the requisite findings is in the 
carrier's een In either case, only the carrier 
has complete knowledge of its financial position, its 


financial requirements, its need for new equipment, the 


likelihood of increasing expenses, etc. If it is not re- 


18/ See Rates and Practices of Carriers Serving the Jackson- 
ville/Puerto Rico Trade, supra. 


19/ Nor could it be argued that the protestant in a non- 
suspension case could rely on the Commission's discovery 
procedures (46 CFR 502.201, et seq.) for such procedures 
are equally available in a suspension proceeding. Fur- 
ther, as they are not available until an investigation 
is instituted, they are of no aid during the ex parte 
proceeding in which the burden of proof issue is 
determined. 
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quired to at least make out a prima facie case for the 
necessity of a rate increase, then the very result which 
Congress feared in 1939 will, and indeed in this proceed- 
ing has, come to pass. Thus, "the carrier might remain 
silent and require the complainant or the Maritime Com- 
mission to present evidence though the bulk of such evi- 
dence is in the possession of the carrier" (H. Rept. 824, 


supra and S. Rept. 724, supra). 


Clearly then, when the burden has been shifted away 


from the party most able to obtain and present the evi- 
dence and most able to justify the need for the increase, 
the requisite findings justifying an increase may, as 
here, be missing from the record. As we show below, find- 
ings such as those made here clearly do not afford the 
public the “complete, permanent and effective bond of 
protection from excessive rates and charges" to which 
they are entitled (Atlantic Refining Co. v. Public Service 
Commission, 360 U. S. 378, 388 (1959)). : 
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II. SUBSTANTIAL EVIDENCE ON THE RECORD AS A 
WHOLE DOES NOT SUPPORT THE COMMISSION'S 
DETERMINATION THAT THE INCREASED RATES 
WERE NOT UNJUST AND UNREASONABLE 


The fundamental criteria for the determination of 


what constitutes a "just and reasonable rate" are con- 
J 


tained in this Court's Opinion in D. C. Transit System, 
inc. v. Washington Metropolitan Area Transit Commission, 
126 U. S. App. D. C. 210, 350 F.2d 753, 778 (1965), cert. 
denied, 389 U. S. 847 (1967). In that case, this Court 
defined a "just and reasonable rate" as one: 

“that assures that all the enterprises legiti- 

mate expenses will be met, and that enables it 

to cover interest on its debt, pay dividends 

sufficient to continue to attract investors, 

and retain a sufficient surplus to permit it to 

finance down payments on new equipment and gen- 

erally to provide both the form and substance of 
financial strength and stability." 

Before the Examiner and in its Exceptions to the Con- 
mission, Puerto Rico took the position that the evidence in 
the record as a whole demonstrated that the proposed in- 
creased rates produced revenues in excess of that allowed 
by the above quoted criteria. As we show below, the Com- 
mission's determination to the contrary is totally lacking 


in evidentiary support and is based on an erroneous appli- 


cation of the operating ratio standard. 
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A. The Commission Has Failed To Make The 
Requisite Findings Based on Substantial Evidence 


This is the first time the rates of either company 
had been examined (JA 19). It was therefore impossible 
to find that increasing costs justified increasing rates 
without first determining that the prior rate levels were, 
at the time, "just and reasonable". There is much to 
demonstrate that neither the prior nor the new rates were 
in fact justified. For example, the Commission itself 
found that Consolidated had a rate of return on its rate 
base of 35 percent and Transconex of between 177| and 253 
percent. Yet, there was no showing that such a high rate 
of return was necessary to attract needed capital. In 


fact, as all facilities and virtually all equipment 


| 
(except 30 of Consolidated's trucks) are leased (supra 
| 
p. 10) there is little, if any, need for capital invest- 


ment. Further, as the business is run on a near cash 


basis and the Commission as part of the rate base has 


allowed a working capital component substantially in ex- 
| 
cess of fixed assets (supra p. 10), there is no need to 


attract debt financing. Nor was there any showing that 


other freight forwarders had similarly high rates of 
| 


return. In the face of such high rates of return, it was 


27 


incumbent upon the Commission to make explicit findings 
that the carriers required these unusually high returns 
to provide the utility service here involved. None were 
made, 

Again, while finding that volume was increasing and 
that costs increased as the volume of shipments increased, 
the Commission did not find that these cost increases were 
greater than the resulting increased revenues. Similarly, 
while concluding that there is "sharp competition", the 
underlying facts found by the Commission showed that 
Transconex is the "dominant" NVO in the Florida/Puerto Rico 
trade and Consolidated had, over the last four years, in- 
creased the volume of cargo it handled threefold. (JA 32). 
Finally, it is hardly a basis for finding a rate increase 
"just and reasonable" to find that the service is "valuable" 
to the many small shippers and conSignees in Puerto Rico 
unless it is also found that the carriers would not be 
able to remain in business without such increases. The 
clear standard for "just and reasonable" is not how much 
the traffic will bear but rather to determine the lowest 


just and reasonable rate, (see e.g., Atlantic Refining Co. 


v- Public Service Commission, 360 U. S. 378, 388 (1959)) 
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and to balance the competing interests of the supplier and 
consumer (FPC v. Hope Natural Gas Co., 320 U. S. 591, 603 
(1944)). The Commission did not even attempt to strike 
such a balance. | 

The Commission here, however, relied almost entirely 
on the operating ratio as the test of the reasonableness 
of the rates and totally rejected the use of the rate of 
return, even as a guide to determining the renecnableness 
of its conclusion as to the operating ratios. This, des- 
pite the Commission's own finding that "the operating 


ratio approach, per se, may not give a true picture of 


the revenue requirements of a carrier." (JA 38). This 


Court, in fact, has required consideration of the rate of 

return by rate-making authorities even where the underly- 
| 

ing statute specified that an operating ratio concept was 


| 
the primary guide to be used. See D. C. Transit System, 


Inc. v. Washington Metropolitan Area Transit Commission, 


supra at 778, 126 U. S. App. D. C. 210 (1965). See also, 
FPC v. Hope Natural Gas Co., 320 U. S. 591, 603 (1944) 
wherein the Court held that in balancing investor and con- 
sumer interests the capital costs must also be considered. 


The ICC, too, has stated that "it is a clear misuse of the 


29 


operating ratio . . . [to] conclude from the bare ratios 
either that present revenues are insufficient or that 
proposed revenues are justified." General Increase, 

Middle Atlantic and New England, 332 I.C.C. 820, 839 (1969). 
Thus, as even the Commission here held, the operating ratio 
alone does not give a full picture of the revenue needs of 
the enterprise (JA 38). Further, its use as the sole 
method of rate determination can encourage inefficient 
operations as the cost will merely be passed through to 


the consumer. See, e.g., Alcoa Steamship Co. - General 


Increases in Rates, 9 F.M.C. 220, 237 (1966); Salt Lake 


City Lines, 30 PUR 319 (1959). 


The Commission instead determined that the only appro- 
priate measure of the lawfulness of the increased neces was 
the "operating ratio" which those rates would Shee 
The Commission here determined that a 93 percent operating 
ratio was reasonable because "the ICC appears frequently 
to have approved it when considering rate increases of 
carriers owning little or no equipment" (JA 39). However, 
the Commission here has made no findings regarding the 


rr 


20/ As noted supra, the operating ratio is determined 
by dividing operating expenses by operating income. 
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Similarity of an NVO's business or financial nends to those 
of a freight forwarder subject to ICC jurisdiction. See 
Sun Oil Co. v. F.P.C., U.S. App. D.C. , F.2d (Docket 
No. 23,629, decided Feb. 12, 1971, slip opinion p. 11). To 
the contrary, the Commission expressly found that "there 

has been no showing on this record that a 93 percene oper- 
ating ratio is necessarily proper or a standard for [NVO's] 
* « - and nothing we say here is to be construed as imply- 
ing that such operating ratio is in fact proper or a 


Standard" (JA 39). 


The Commission in effect made a finding of reasonable- 


ness without validating the standard used to determine rea- 
sonableness. They measured the wall without knowing how 
long the ruler was. Congress surely did not intend such a 
result. But even assuming arguendo that the operating ratio 
is the only effective measure of reasonableness, we show 
below that the Commission's conclusions were nonetheless erroneous. 

B. The Commission Erred In Calculating The NVO's 

Operating Ratios On An After Tax Basis 

Where, as here, the Commission has measured the legal- 
ity of rate increases primarily by the resulting) operating 
ratio, and has adopted another agency's Standard: of 


reasonableness rather than making its own independent 


determination of what a "reasonable" operating ratio ought 
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to be, it is incumbent upon the Commission to calculate 
the ratio in a manner similar to that used by the other 
agency. Otherwise, the standard has no derivative validity. 
But the Commission has not done so here. Rather, unlike 
the ICC, it has added to the usual operating expense com- 
putation, the corporate income taxes which must be paid by 
each company. The addition of this major below the line 
item, of course, increases the resulting "operating ratio" 
and the underlying rates then appear "just and reasonable" 
when compared to a ratio calculated without including taxes 
as an expense. 

It is the Commonwealth's contention that the Commis- 
Sion erred in deviating from the ICC's procedure for 
determining the operating ratio. The ICC's general rule 
has been that "though Federal income taxes play an impor- 
tant part in any consideration of carrier earnings, they 
have not been treated as operating expenses in the compu- 


tation of the operating ratios .. Transcontinental 


and Western Increases, 61 M.C.C. 755, 761 (1953). 


21/ See 49 CFR 1210.601 - .630. Under the ICC's accounting 
regulations, account number 410 is for operating expen- 
ses and account number 431 is for income taxes. (See 
49 CFR 1210.401 and 1210.431). Account 410 is described 
as follows: 


"410 Operating Expenses 

This account shall include the total expenses 
incurred in conducting transportation services 
and classable in operating-expense accounts." 
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Only in certain special situations not here present, such 
as where the after tax earnings are required for additional 
investment, will the ICC consider the effects of income 
taxes. Even then, however, the ICC has been only willing 
to make "[s]ome allowance to cover the payment of income 
taxes which are not included in the computation of regular 
operating ratios"(emphasis added) Washington, Virginia and 
Maryland Coach Co., Cancellation of Tokens, 54 M.C.C. 317, 


324 (1952). Further, in those cases where "some allowance" 
(Washington, Virginia and Maryland Coach Co., id.) for taxes 
has been made, the operating ratios found reasonable were 

92 to 93 percent before that allowance was made and con- 


siderably greater after the allowance. See Surcharge on 
Small Shipments, Central U. S., 63 M.C.C. 157, 181 (1954) ; 


Fares, Motor, Between Northern Kentucky and Cincinnati, 
62 M.C.C. 67, 80-82 (1953); Transcontinental and Western 


Increases, 61 M.C.C. 755, 761 (1953); Washington, Virginia 
and Maryland Coach Co., supra at 324. : 

Clearly, the Commission's determination that a 93 per- 
cent ratio, after inclusion of taxes, is seiNin. pro- 
vides a far greater return to the NVO's than the ICC's 
21/ (continued) The various "operating-expense accounts" 


are accounts numbered 601 through 630 (49 CFR 1200.601 - 
-630) and do not include income taxes. 
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determination that a 93 percent ratio prior to the inclu- 
sion of taxes is reasonable. As the Commission is here 
basing its ultimate finding on the ICC's standard of 
reasonableness, and in the absence of its own finding that 
a 93 percent operating ratio after taxes is "reasonable", 
no meaningful transposition is possible. 


The operating ratios calculated by the Commission 


ranged between 93.57 and 98.7 percent. (See p. 9, supra). 


If such taxes had been excluded from the computation, as 
they are excluded from the ICC's calculation, Transconex 
would have an operating ratio of only 87.2 percent and 
Consolidated of 91.04 percent (JA 24), both substantially 
below the ICC's "reasonableness" standard of 93 percent. 
In sum, it is clear on the face of the Commission's 
decision that it has, without justification and in contra- 
vention of the prevailing standards, limited the scope of 
its inquiry to but a single measure of what is just and 
reasonable. Further, it has grossly misapplied even that 
standard without any independent findings to justify either 
the limitation of the scope of its inquiry or the result 
that was reached. Though rate-making is, at best, an 
inexact science, the inability to achieve exactness does 


not justify disregarding all but one of the accepted methods 
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of measuring and testing the legality of new rates while 
| 

at the same time both misapplying that method and finding 

that the method utilized falls far short of achieving the 


desired goals. 


CONCLUSION 
For the foregoing reasons, Puerto Rico respectfully 
requests that the Commission's decision be reversed and 
that the proceeding be remanded to the Commission for 


determination in accordance with the appropriate standards. 


Respectfully submitted, 
| 


Edward Schmeltzer | 


Mario F. Escudero | 


| 
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STATEMENT OF THE ISSUE PRESENTED 


Whether the Federal Maritime Commission properly held that the 
| 


protestant in a nonsuspended rate increase proceeding must bear the 
i 


| 
consequences of the failure of the record to contain adequate support for 


disapproval of increased rates filed by a common carrier. 


COUNTERSTATEMENT OF THE CASE 


The Commonwealth of Puerto Rico (hereafter "Puerto Rico") 
seeks to review and set aside an order of the Federal Maritime Commission ("Com- 
mission") issued August 27, 1970, by which the Commission discontinued an 
investigation into the justness and reasonableness of rate increases 
established by Trdnsconex, Inc. ("Transconex") and Consolidated Express, 
Inc. ("Consolidated"), two carriers operating in the domestic offshore 
commerce of the United States subject to the Commission's regulatory 
authority. The reason for the Commission's discontinuance was that the 
Commission had "no basis for concluding . . . that such increased charges 
are unlawful,” (CD 11) since they had "not been shown to be other than 
just, reasonable and lawful." (CD 10) 

Transconex and Consolidated differ from some other carriers regulated 
by the Commission in that, while otherwise assuming and performing the 
obligations of common carriage, they do not themselves own or operate 
vessels. Such carriers are designated by the Commission as nonvessel 
operating common carriers by water (NVOs). (CD 1, 10.) In determining 
the reasonableness of rates of NVOs, the Commission concluded, and all 
parties agreed, the "rate base" approach to reasonableness of rate of 
return, i.e., a return based upon that percentage of the carriers' property 
devoted to the relevant trade, plus sufficient working capital, which is 
necessary to allow them to earn a reasonable return in light of the peculiar 
risks of the service involved, could not be the sole standard for measuring 


rate reasonableness, (CD 10-11.) The Commission therefore indicated that, 


in determining the reasonableness of rates of carriers with little capital 
investment in comparison with their total costs of operati it was usual 
to consider "at least asan important factor", the “opera 


such carriers; i.e., the margin between revenue and expenses of operation. 


(CD 11.) The Commission also acknowledged, however, that! the operating 
| 
ratio approach, per se, might not give a true picture of the revenue require- 


ments of a carrier since the ratio by itself fails to indicate the existence 
| 
and degree of need for additional capital and revenue. (CD 11.) 
The Commission made various computations, taking intlo consideration 


probable revenues and expenses related to the increases, and all of them, 


1/ 


other than excluding taxes as an expense, resulted in operating ratios which 
exceeded the 93 percent which the Interstate Commerce Commission appears 

| 
frequently to have approved when considering rate increases of carriers 

| 


owning little or no equipment. (CD 6-7; 11-12.) 
At this point the Commission was faced squarely with the problem of 


| 
what it considered to be the lack of either substantial evidence or a 
| 


rational basis in law for holding the increases to be unjust or unreason- 


able. Although certain facts of record showed "some indication of need 


1/ The Commission, in accordance with its past practice and that of the 
courts and other administrative agencies, had concluded that income 
taxes must be treated as an expense in determining the reasonableness 
of rates since the failure to do so "creates an inaccurate picture of 
the earnings actually available to a corporation for distribution and 
capital investment and, consequently, its need for additional revenue." 


(CD 10.) 


for increases” (CD 12), and "strongly suggest[ed]" that the increased rates 
2/ 
were just and reasonable (CD 11), they did not justify "the particular 


dollar increases . . . under investigation." (CD 11.) Similarly, the Com- 
mission felt that the record lacked legal support for the application of 
any standard for the determination of the lawfulness of the carriers' 
increased rates. While it felt "that the traditional rate base approach 
cannot be applied to these carriers, at least where, as here, there has 
been no showing of any relationship between such rate base and the carriers’ 
operating ratios," (CD 12) it similarly felt that it could not apply the 
operating ratio either since the record failed to show that, for the 
carriers under investigation, the 93 percent operating ratio approved by 
the ICC was in fact ae The record lacked that showing of the degree 
of need for additional capital and revenue which, as the Commission had 


noted, is a necessary condition for a meaningful application of the operating 


ratio as a measure'of determining the reasonableness of rates. 
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2/ “Respondents have experienced increased costs of operation; they 
operate efficiently; their operations are increasing; competition in 
the trade is sharp, ordinarily a strong control over rates; and the 
value of the services rendered by respondents to small shippers is 
substantial." (CD 11.) 


“There has been no showing on this record that a 93 percent operating 
ratio is necessarily proper or a standard for NVOCCs, and nothing we 
say here is to be construed as implying that such operating ratio is 
in fact proper, or a standard." (CD 12.) 


It therefore became incumbent upon the Commission to determine who 
should "bear the consequences of the failure of the record to contain adequate 


support for" the disapproval of rates which were investigated by the Com- 


mission, but which had not been suspended prior to their effective dates. 


(CD 12.) The Commission held, in accordance with prior Beaceicen that its 
statutory authority (section 3, Intercoastal Shipping Act, 1933, 46 U.S.C. 
845) and its rules of practice and procedure (46 CFR 502.155), placed the 
risk of an inadequate record for the finding of unlawfulnest of such rates 
upon those seeking to have them disapproved. (CD 12.) The Commission 


therefore discontinued the proceeding. 


SUMMARY OF ARGUMENT 

The Federal Maritime Commission must make findings, supported by 
substantial evidence, that rates are "unjust or unreasonable" before it 
can act to have them corrected. In the usual rate proceeding before the 
Commission the record developed is adequate to allow the Commission to make 
determinations with respect to the lawfulness of rates. When, however, as 
in this proceeding, the record is not adequate to allow for such determina- 
tion, the Commission must decide who bears the consequences of such 


inadequate record. 


A. Both the plain language and the legislative history of section 3 of 

the Intercoastal Shipping Act, 1933 (46 U.S.C. 845) show that when, as in 
the instant proceeding, a carrier's rates have not been suspended, the 

risk of an inadequate record to support disapproval of rates must fall on 
those challenging the rates. Congress has shown that when it desires to 
place the burden of proof upon carriers whose rates have not been suspended 
it does so in definite language, and the courts have held that when statutes 
specifically place the burden of proof upon carriers with respect to certain 
kinds of rate proceedings, the carriers do not bear such burden with respect 
to other types of rate proceedings. Anchor Coal Co. v. U.S., 25 F.2d 462, 
474-475 (S.D.W.Va. 928), ordered dismissed as moot, 279 U.S. 812 (1929); 


Atchison, T. & S.F. Ry. Co. v. U.S., 279 U.S. 768, 773 (1929); American 


Louisiana Pipe Line Co. v. Federal Power Commission, 120 U.S. App. D.C. 


140, 144,344 F.2d 522, 529 (D.C. Cir. 1965). The Congressional committees, 


moreover, in reporting on the burden of proof provision of section 3, 


afc 


clearly indicated that the burden was to fall only on those carriers whose 


rates had been suspended. 5S. Rept. 724, 76th Cong., 1st Sess. 1939, 


| 
p. 2; H. Rept. 824, 76th Cong., lst Sess., 1939, pp. 2-3. 


B. The Commission's action in requiring those challenging one 

suspended rates to bear the consequences of a record inadequate to 

support their disapproval does not deny the rate protestants procedural 

due process nor violate the Administrative Procedure Act. The decision 

of whether or not to suspend a carrier's rates is solely within the 

agency's discretion and, if exercised as provided in the regulatory statute, 

jis immune from judicial alteration or review. Arrow Transp) Co. v. Southern 

R. Co., 372 U.S. 658 (1963); Oscar Mayer & Company v. United States, 268 F.Supp. 


977, 980 (W.D.Wis. 1967). No procedural safeguards with respect to challenging 


the rates here involved either before the Commission or in the courts were 
denied the rate protestant. The Administrative Procedure act specifically 
excepts from its burden of proof provision agency action pursuant to statutes, 


like the Intercoastal Act, which provide for the allocation of such burden. 
| 


C. The Commission acted properly in allowing taxes as an expense in 
computing the carriers' operating ratios since the failure to do so would 
create an inaccurate picture of the earnings actually available toa 
corporation for distribution and capital investment and, consequently, its 
need for additional revenue. Such approach is in accord with that generally 
adopted by courts and administrave agencies. Georgia Ry. & Power Co. v. 


| 
Railroad Comm. of Georgia, 262 U.S. 625, 633 (1923); Galveston Electric Co. v. 
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City of Galveston, 258 U.S. 388, 399 (1922); Washington, Va. & Md. Coach 


Co., Inc., Cancellation, Tokens, 54 M.C.C. 317, 324 (1952); Fares, Motor, 


Between Northern Kentucky and Cincinnati, 62 M.C.C. 67, 81-82 (1953). 


D. The absence of substantial evidence with respect to the lawfulness of 

the rates under investigation justified the Commission in discontinuing 

the proceeding with the finding that the rates had not been shown to be 
unlawful. The Commission could not have found the rates to be lawful 

under such circumstances and was required either to discontinue or to 

remand. The Commission chose to not remand since, although ample opportunity 
nad been presented to allow the rate protestant to furnish sufficient 
guidance to enable the Commission to establish meaningful criteria for 
judging the reasonableness of the carriers' rates and to present evidence 
with respect to the need for the specific increases sought, it failed to do 
so. Accordingly, since some indication of need for increases had been 

shown and no computation the Commission was able to make with respect to 

the increases showed them to be improper, the Commission chose to discontinue 
rather than to remand. Such choice falls clearly within the permissible 


exercise of the Commission's discretion. Atlantic Coast Line Railroad 


Company v. United States, 209 F. Supp. 157, 160 (S.D.Fla. 1962). 


I. THE COMMISSION PROPERLY HELD THAT, IN AN INVESTIGATION 
CONCERNING THE JUSTNESS AND REASONABLENESS OF RATES WHICH 
HAD NOT BEEN SUSPENDED, A PROTESTANT OF SUCH RATES MUST 
BEAR THE CONSEQUENCES OF THE FAILURE OF THE RECORD TO 
CONTAIN ADEQUATE SUPPORT FOR DISAPPROVAL OF THE RATES. 

| 


The Federal Maritime Commission, pursuant to its authority under sec- 


tion 18(a) of the Shipping Act, 1916 (46 U.S.C. 817) and sections 3 and 4.of the 


Intercoastal Shipping Act, 1933 (the Intercoastal Act) (46 U.S.C. 845, 845a) is 


empowered to investigate and make findings with respect to, the justness and 


reasonableness of carriers' rates and practices. These statutory provisions 
do not, however, as Puerto Rico states (PR Brief, p. 14), require a finding 

that rates and practices under such investigations are "just and reasonable" 
as a prerequisite to the termination of the proceedings without requiring 


corrective action by the carriers. These provisions, rather, require only 
that the Commission find that such rates and practices are "unjust ox 
4/ 5/ 
unreasonable" if it wishes to have them corrected. 
a 
4/ Section 18(a) of the Shipping Act, 1916 (46 U.S.C. 817) provides, in 
relevant part: | 
Whenever the board finds that any rate, fare, charge, 
classification, tariff, regulation, or practice, demanded, 
charged, collected, or observed by such carrier is unjust 
or unreasonable, it may determine, prescribe, and jorder 
enforced a just and reasonable maximum rate, fare, or charge, 
or a just and reasonable classification, tariff, regulation, 
or practice. 
Section 4 of the Intercoastal Shipping Act, 1933 (46 U.S.C. 845a) provides, 
in relevant part: 
Whenever the Commission finds that any rate, fare, charge, classifica- 
tion, tariff, regulation, or practice demanded, charged, collected, or 
observed by any carrier subject to the provisions of this Act is unjust 
or unreasonable, it may determine, prescribe, and order enforced a just 
and reasonable maximum or minimum, or maximum and ‘minimum rate, fare, 
or charge, or a just and reasonable classification, tariff, regulation 
or practice. ... 
5/ The statutes speak of 'justness and reasonableness" of rates, not with 
respect to findings by the Commission, but only with reference to the 
burden of proof discussed in section A, infra. 
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Generally speaking, the distinction between a finding that rates are 
just and reasonable and one, like that made by the Commission in the instant 
proceeding, that rates have not been shown to be unjust or unreasonable (see 
pages 2-4 supra) is one without a difference. Respondents in rate 
proceedings before the Commission generally assume the burden of going 
forward with evidence in support of their rates (See e.g., American Union 
Transport, Inc.'--Increased Rates, ll F.M.C. 149, 154-155 (1967)), and if 
they fail to do'so, adequate information can be obtained by Commission order, 
either on behalf of the Commission or protestants, to support findings that 
rates are lawful or unlawful. (U.S. Atlantic and Gulf/Puerto Rico Rate Increase, 
5 F.M.B. 426 (1958); Rule 12(g) of the Commission's Rules of Practice and 


Procedure, 46 CFR § 502.207.) 


The problem presented by the instant proceeding is how the Commission 


is to proceed when, unlike the normal situation, the record is, practically 
speaking, silent with respect to the reasonableness of the rates under 
investigation. It is submitted that the proper course to follow, and 
the one required by both the Commission's statutory authority and its Rules 
of Practice and Procedure, is to make the protestant bear the burden of 
such silence where, as here, the challenged rates have not been suspended. 
A. SECTION 3 OF THE INTERCOASTAL ACT REQUIRES PROTESTANTS TO BEAR 
THE CONSEQUENCES OF ‘THE FAILURE OF THE RECORD TO SUPPORT FIND- 
INGS THAT NON-SUSPENDED RATES ARE UNJUST OR UNREASONABLE. 
The Intercoastal Act, as originally enacted in 1933, contained no 
provision with respect to burden of proof. In 1939 the statute was amended 
by inserting the following sentence in the second paragraph of section 3 


of that Act: 


At any hearing under this paragraph the purden of proof to show 
that the rate, fare, charge, classification, regulation, or practice 
is just and reasonable shall be upon the carrier or carriers. 6/ 
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Section 3 in toto provides: 


Whenever there shall be filed with the board any schedule 
stating a new jndividual or joint rate, fare, or charge, or any 
new individual or joint classification, or any new individual 
or joint regulation or practice affecting any rate, fare, or 
charge, the board shall have, and it is hereby given, authority, 
either upon complaint or upon its own initiative without complaint, 
and if it so orders without answer or other formal pleading by 
the interested carrier or carriers, but upon reasonable notice, 
to enter upon a hearing concerning the lawfulness of jsuch rate, 
fare, charge, classification, regulation, or practice: Provided, 
however, That there shall be no suspension of a tariff schedule 
or service which extends to additional ports, actual|service at 
rates of said carrier for similar service already injeffect at 
the nearest port of call to said additional port. 


Pending such hearing and the decision thereon the) board, 
upon filing with such schedule and delivering to the! carrier 
or carriers affected thereby a statement in writing of its 
reasons for such suspension, may from time to time suspend 
the operation of such schedule and defer the use of isuch rate, 
fare, charge, classification, regulation, or practice, but not 
for a longer period than four months beyond the time when it 
would otherwise go into effect; and after full hearing whether 
completed before or after the rate, fare, charge, classification, 
regulation, or practice goes into effect, the board |may make 
such order with reference thereto as would be proper in a 
proceeding initiated after it had become effective. , If the 
proceeding has not been concluded and an order made within the 
period of suspension, the proposed change of rate, fare, charge, 
classification, regulation, or practice shall go into effect at 
the end of such period. At any hearing under this paragraph the 
burden of proof to show that the rate, fare, charge, classification, 
regulation, or practice is just and reasonable shall be upon the 
carrier or carriers. The board shall give preference to the 
hearing and decision of such questions and decide the same as 
speedily as possible. 


The second paragraph of section 3 deals only with hearings in which the 


Commission has suspended the operation of new rates pending the determination 
as to their lawfulness, and Puerto Rico admits that "an analysis of the 
amendment's language apart from its historical context would appear to support 
the Commission's policy of utilizing its suspension decision to determine 
the burden of proof." (PR Brief, p. 20) 

Clearly, if the Congress had intended to impose the burden of proof 
upon the carriers in nonsuspension cases, it would have said so, and its 
failure to so indicate is a conclusive demonstration that it did not so 
intend. Congress has many times shown that it is well aware of the difference 
between investigations in which rates are suspended and those in which they 


are not, and that it knows how to impose the burden of proof upon carriers 
7/ 
whose rates have not been suspended. In fact, the courts have held that 


7/ For example: 


1. The Federal Communications Commission (Communications Act of 1934, 
§ 204, 47 U.S.C. § 204) may suspend "any new charge, classification, 
regulation, or practice . . ." but "at any hearing involving a charge 
increased, or sought to be increased, after the organization of the 
Commission, the burden of proof to show that the increased charge, or 
proposed increased charge, is just and reasonable shall be upon the 
carrier . a Me 


2. The Interstate Commerce Commission (Interstate Commerce Act, § 15(7), 
49 U.S.C. 15(7)) may suspend "any schedule stating a new individual or 
joint rate, fare, or charge, or any new individual or joint classification, 
or any new individual or joint regulation or practice affecting any rate, 
fare, or charge . . ." but “at any hearing involving a change in a rate, 
fare, charge, or classification . . . the burden of proof shall be upon 
the carrier to show that the proposed changed rate, fare, charge, 
classification . . . is just and reasonable... ." 


3. The Federal Power Commission (Natural Gas Act, § 4(e), 15 U.S.C. 

§ 717c(e)) may suspend "any . . . new schedule of rates, charges, 
classifications or service", but "at any hearing involving a rate or 
charge sought to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall be upon the natural- 


gas company... ." 
= oh Se 


when statutes specifically place the burden of proof upon carriers with 
respect to certain kinds of rate proceedings, the carriers do not bear such 
burden with respect to other types of rate proceedings. anchor Coal Co. v. 
ULS., 25 F.2d 462, 474-475 (S.D.W.Va. 1928), ordered dismissed as moot, 279 U.S. 
812 (1929); Atchison T. & S.F. Ry. Co. v. U.S., 279 U.S. 768, 773 (1929); 


American Louisiana Pipe Line Co. v. Federal Power Commission, 120 U.S. App. 
8/ 
D.C, 140, 144, 344 F.2d 522, 529 (D.c. Cir. 1965). 


Even assuming arguendo, however, that the statute is unclear and that 


reference must be had to its legislative history to divine the intent of its 
| 
draftsmen, the conclusion is reached that the risk of an incomplete record 
with respect to rate reasonableness was to fall upon protestants in proceedings 


where rates had not been suspended. | 


The House and Senate Committee reports on the amendment to section 3 


both clearly show that the intent of the amendment is: | 
to establish in so many words the rule believed to be applicable 


under existing law, that in cases involving the suspension of rates 

the burden of proof is on the carrier to show that the rates, practices, 
etc., are just and reasonable . . . . Under the section as amended, 

the burden of proof will not be placed on the carrier in ordinary 


complaint proceedings, but only in suspension proceedings. (emphasis 
supplied) S. Rept. 724, 76th Cong., Ist Sess., 1939, p. 2; see also 


H. Rept. 824, 76th Cong., lst Sess., 1939, pp. 2-3. 


The above cited cases all hold that the agency lacked the power to place 
the burden of proof upon carriers to justify rate changes which were 

not increases where the regulatory statutes involved provided that 

the burden of proof would be upon the carriers with respect to increases 
but said nothing with respect to the burden of proof in’ proceedings 
involving other types of rate changes. As will be seen from footnote 7 , 
supra, in Interstate Commerce Commission proceedings the burden of proof 


is now upon carriers with respect to all rate changes. This modification 
of ICC procedure became effective September 18, 1940. 


=i = 


The fact that ‘the Committee reports distinguish suspension proceedings 


from “ordinary ¢omplaint proceedings", i.e., those brought by a private party 


rather than by the ‘Commission, does not mean that in Commission instituted 


investigations in which rates are not suspended the burden is upon the carriers. 
Surely had that been the intent, Congress would have so stated, but the burden 
is placed on the carriers "only in suspension proceedings." 

Nor do the facts, which the reports note,that if the burden of proof is 
not placed on the carriers, "the carrier might remain silent and require the 
complainant or the Maritime Commission to present evidence . . ." and that 
"In most situations the bulk of such evidence is in the possession of the 

9 
on ae that the burden of proof was to be placed on the carriers to 
justify nonsuspended rates when investigations with respect to them were 
instituted by the Commission. The relevant evidence with respect to the 
lawfulness of rates is equally in the carrier's possession when "ordinary 
complaint proceedings" are brought attacking the carrier's rates, yet the 
Committee reports explicitly state that the burden of proof is not to be 


10/ 
upon the carriers in such proceedings. 


TEU EEUU EEE 


H. Rept. 824, 76th Cong., lst Sess., 1939, p. 2; see also S. Rept. 724, 
76th Cong., lst Sess., 1939, p. 2. 


As noted at page 9 above, carriers may be ordered to produce such informa- 
tion on motion of the Commission's counsel or a private party in any 
proceeding. 


Moreover, the fact that before the 1939 amendment, the Commission had 


routinely suspended rates whenever it investigated them under the Intercoastal 


Act does not mean that the Congress intended the burden of proof amendment 
| 


to cover all rate investigations. As Puerto Rico concedes, the power to 
suspend is completely within the Commission's discretion. (Brief of PR, 

11 
p- vo There was no indication that the Commission would continue such 
policy in the future, or that the Congress felt it should do so. 

Finally, the legislative history of the 1939 amendment presents a 
striking example of the knowledge on the part of the congress of the distinction 
between investigations in which rates are suspended and those in which they 
are not. In transmitting its recommendation for enactment of the amendment 
to the Intercoastal Act, the Chairman of the Commission indicated that there 
was uncertainty at that time as to whether the burden of proof was on the 

| 
carriers under the Interstate Commerce Act when decreases were suspended 
since the Act placed the burden on the carriers only in respect to increases. 
| 
The Commission wanted the amendment to provide that “in cases involving the 
suspension of rates, the burden of proof is on the caeeieon Maritime Com- 


| 
mission Recommendations For Legislation, H.R. Doc. No. 208, 76th Cong., lst 


Sess., 1939, p- 2- 


Se ES — 


11/ See also section B, infra. 


This distinction between investigation and suspension was also noted 
by the Congress when it observed in its Committee reports that: 

The Interstate Commerce Act, as amended, in section 15, contains 

a somewhat similar provision which places the burden on the carrier 

with respect to any rate, fare, or charge sought to be increased. 

(emphasis supplied) 12/ 

The rationale for placing the burden of proof upon carriers when their 
rates are suspended but not otherwise is clear. As shown by the legislative 
history of the Intercoastal Act when originally enacted, rates are suspended 
to protect shippers against the harm which may occur to them by the payment 
of unlawful rates. If the proceeding is completed before the suspension 
period the shipper, will have a determination as to their lawfulness before he 
need pay eee This is not to say that the burden could not be placed 
upon carriers when their rates had not been suspended, as appears to be the 
case with respect to some other pe nrietel It is only to suggest why 


Congress, in the first instance, i.e., 1933, may have chosen to follow the 


course that it did. 


—_—_————————— 


12/ H. Rept. 824, 76th Cong., lst Sess., 1939, p. 3; S. Report., 724, 76th 
Cong., Ist Sess., 1939, p. 2. 


13/ House Hearings on S. 4491, p. 156, 72nd Cong., 2nd Sess., 1933. The 
Commission is under a statutory mandate to "give preference to the hearing 
and decision of . . . questions [dealing with suspended rates] and decide 
the same as speedily as possible." (46 U.S.C. 845) 


14/ See footnote 7, supra. 


2 B, THE COMMISSION'S ACTION IN REQUIRING PROTESTANTS TO BEAR THE 
: CONSEQUENCES OF THE FAILURE OF THE RECORD TO SUPPORT FINDINGS 
; THAT NONSUSPENDED RATES ARE UNJUST OR UNREASONABLE DOES NOT DENY 
PROTESTANTS PROCEDURAL DUE PROCESS NOR VIOLATE THE ADMINISTRATIVE 
oo PROCEDURE ACT. | 
| 
The decision of whether or not to suspend a carrier's rates is one which, 


as Puerto Rico acknowledges (Brief of PR, p- 14), is solely within the agency's 

discretion. When this discretion has been exercised as provided for in 

the regulatory statute, it is immune from judicial alteration dr review. 

} Arrow Transp. Co. v. Southern R. Co., 372 U.S. 658 (1963) 5 Oscar Mayer & 

| Company v. United States, 268 F.Supp. 977, 980 (W.D.Wis. 1967), Protestants 
are not thereby denied any rights with respect to a challenge hy the lawful- 
ness of such rates, other than that of the judicial review of the suspension 
discretion which these cases preclude. They may protest the ave and urge 
the Commission to institute an investigation (46 CFR 502.67); they may 
institute such an investigation themselves by filing a scrapie (46 CFR 

zs 502.62); and all relevant evidence may be obtained in such proceedings by 
protestants’ motion for a discovery order (46 CFR 502.207). Finally, all 
final orders with respect to such rates, as the one in the ingtant proceeding, 
are subject to judicial review. (Administrative Orders Review Act of 1950, 
28 U.S.C. 2341, et seq.) | 

Nor, as Puerto Rico contends, is the Commission's action in this 

} proceeding in any way contrary to the requirements of the Administrative 

Procedure Act (APA). It is protestant 's position that section 7(d) of the 


APA (5 U.S.C. § 556(d)), which provides in relevant part that), "Except as 


otherwise provided by statute, the proponent of a rule or order has the burden 


| - 16 - 


of proof . . ." requires that carriers bear the burden of proof with respect 
to proposed rate changes. 

Although it is true, as Puerto Rico contends, that the APA is applicable 
to rate investigations before the Commission, the provisions of section 3 of 
the Intercoastal Act provide that the burden of proof is upon carriers only 
when their rates have been suspended. (See section A, supra.) The problem 
of burden of proof having been covered by statute, the provisions of the APA 
in this regard become oa 


The cases cited by Puerto Rico to show that the burden should have been 


upon the carriers in the proceeding below are inapposite. Hotch v. United 


States, 212 F.2d 280, 283 (9th Cir. 1954) dealt with the failure to publish 


a notice in the Federal Register, while Chotin Towing Corp. v. F.P.C., 102 U.S. 
App. D.C. 69, 250 F.2d 394, 395 (1967) dealt with the omission of an intermediate 
decision required by the APA. The orders of investigation herein were duly 
published in the Federal Register, and there has been no contention that any 
necessary procedural step has been omitted. Finally, Wong Yang Sung v._McGrath, 


339 U.S. 33 (1950) does not, as Puerto Rico contends, show that the burden of 


15/ Even if the Intercoastal Act did not provide for the burden of proof in 
rate cases, there is ICC precedent which suggests that the burden would 
still be upon! Puerto Rico. Rule 10(0) of the Commission's Rules of 
Practice and Procedure (46 CFR § 502.155), places the burden of proof 
"on the proponent of the rule or order", except in suspension proceedings. 
The Interstate Commerce Commission holds that the provisions of section 7(d) 
of the APA placing the burden on the proponents of a rule or order places 
the burden on protestants to a rate since they are the ones who seek an 
order declaring the rates unlawful, while the carriers are proponents not 
of an order but of the rate. See e.g., Chicago, B. & Q.R. Co. v. Chicago 
& E. I. R. Co., 310 I.C.C. 349, 369 (1960);_Rail-Water, Grain in Bulk, Mo., 

., and Ind. to Buffalo, 321 I.C.C. 564, 566-567 (1965); Chicago, B. & 


a 


v. Chicago & E. I. R. Co., 322 I.C.C. 138, 147 (1964). 


ey 


proof should have been placed upon the carriers. Wong Yang ‘Sung, in holding 


that administrative hearings in departation cases must conform to the require- 


ments of the APA, found that “immigrant inspectors" were not "officers specifically 


provided for by or designated pursuant to statute" within the meaning of 
section 7(a) of the APA and thus could not preside at hearings. This conclusion 
was based on the Court's finding that nothing in the Immigration Act specifically 
provided that immigrant inspectors shall conduct Beponcaton hearings or be 
designated to do so. (at 52) Congress did make a provision with respect to 
the burden of proof in its 1939 amendment of section 3 of the Intercoastal 
Act and, as has been seen, both the clear words or the statute and its 
legislative history, as well as the experience of the core in construing 
other rate regulatory statutes, show that Congress acted in that amendment 
to place that burden upon carriers only when their rates - been suspended. 

C. THE COMMISSION ACTED PROPERLY IN ALLOWING TAXES AS | AN EXPENSE 

IN COMPUTING THE NVOs' OPERATING RATIOS. 

As the Commission found, "the failure to consider taxes as an expense 
creates an inaccurate picture of the earnings actually available to a corpora- 
tion for distribution and capital investment and, consequently, its need for 
additional revenue." (C.D. 10) It had allowed taxes as an expense in the 


16/ 
past in determining reasonableness of rates, and further found that such 


16/ See e.g., Alaska Seasonal Rate Increases, (1962), 8 F.MIC. 1, 5-7 (1964); 


Atlantic & Gulf Puerto Rican General Increase, 7 F.M.C. 87, 115 (1962). 


treatment of taxes as an expense accords with the general approach of courts 
and administrative agencies. Georgia Ry. & Power Co. v. Railroad Comn. of 
Georgia, 262 U.S. 625, 633 (1923); Galveston Electric Co. v. City of Galveston, 
258 U.S. 388, 399 (1922); Washington, Va. & Md. Coach Co., Inc., Cancellation, 


Tokens, 54 M.C.C. 317, 324 (1952); Fares, Motor, Between Northern Kentucky 
and Cincinnati, 62 M.C.C. 67, 81-82 (1953). 


There is nothing in the cases cited by Puerto Rico to the contrary. 


Transcontinental and Western Increases, 1952, 61 1.C.C. 755, 761 (1952) did 


not rule on the question of whether income taxes should be treated as 
expenses in computing operating ratios. As the ICC stated: 
Though Federal income taxes play an important part in any consideration 
of carrier earnings, they have not been treated as operating expenses 
in the computation of the operating ratios used herein. As has been 
true in a number of other recent proceedings where the question has 
been raised, the issues here may be resolved without the necessity of 
determining whether such taxes are properly chargeable to operations. 
When the ICC did consider the question of taxes as an expense in computing 
operating ratios where, as here, the carriers’ need for additional revenue 
was involved (see C.D. 10), it specifically held that "provision should be 
made to include income taxes as an operating expense." Washington, Va. & 
Md. Coach Co., Inc., Cancellation, Tokens, supra, at 324. Finally, in regard 
to the contention of Puerto Rico that the ICC would have found the operating 
ratios in which it allowed taxes as an expense reasonable even if the taxes 


had been disallowed, the following is sufficient to show this is not the 


case: 


Giving _ consideration to the effect of such income taxes upon an 
operation such as that of respondents, we conclude than an operating 


ratio of 92 before taxes, would be reasonable. Fares, Motor, Between 


Northern Kentucky and Cincinnati, supra, at 81 (emphasis supplied). 


The above discussion, however, is entirely academic. Since the Commis- 
sion had no means of measuring the carriers' need for additional revenue 
and capital, it, as it admitted, could not determine what would be a proper 
operating ratio for them: "There has been no showing on this record that 
a 93 percent operating ratio is necessarily proper or a standard for NVOs, 


and nothing we say here is to be construed as implying that such operating 
| 


ratio is in fact proper, or a standard." (C.D. 12.) 


D. THE COMMISSION ACTED PROPERLY IN VIEW OF THE ABSENCE OF SUBSTANTIAL 
EVIDENCE WITH RESPECT TO THE LAWFULNESS OF THE RATES IN DISCONTINUING 
THE PROCEEDING WITH THE FINDING THAT THEY HAD NOT BEEN SHOWN TO BE 
UNLAWFUL. 


As we have observed, supra, at page 9, the problem which the Commis- 


sion faced in the instant proceeding was almost unique. In the usual case 
there is adequate record evidence upon which the Commission can make findings 
with respect to the lawfulness of rates. Carriers go forward to present 
evidence, and if they fail to do so, such evidence may be obtained by Com- 
mission Counsel or protestants. (See page 9, supra.) where the Commission 
cannot make a finding under section 3 that the rates are unlawful, and where, 
as here, those attacking a rate must bear the consequences of an inadequate 
record, the Commission has but two alternatives: it may remand, or it may 
discontinue with a finding that the rates had not been shown! to be unjust or 


unreasonable. The Commission's decision to follow the latter course was 


entirely proper. 


Puerto Rico had ample opportunity both to furnish sufficient guidance 
to enable the Commission to establish meaningful criteria for judging the 
reasonableness of the NVOs' rates and to present adequate evidence with 
respect to the need for the specific increases sought. It failed to do so. 
Moreover, as the Commission found, "Some indication of need for increases 
has been shown, and no computation we have been able to make with respect 
to the increases shows them to be improper." (C.D. 12.) In such circumstances, 


the Commission cannot be criticized for a failure to remand, a matter which 


generally is within the Commission's discretion. Atlantic Coast _Line Railroad 
17/ 
Company v. United States, 209 F. Supp. 157, 160 (S.D.Fla. 1962). 


CONCLUSION 
For the foregoing reasons, the order under review should be affirmed. 


Respectfully submitted, 


RICHARD W. McLAREN JAMES L, PIMPER 
Assistant Attorney General General Counsel 


IRWIN A. SEIBEL | EDWARD G. GRUIS 
Attorney Deputy General Counsel 


U.S. Department of Justice 
GORDON M. SHAW 
Attorney 
Washington, D.C. 
April 29, 1971 Federal Maritime Commission 
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17/ All of the cases cited by Puerto Rico with respect to the need for 
substantial evidence to support findings concerning the lawfulness of 
rates are irrelevant. They all deal with the situation in which 
an agency finds that a certain level of rates is proper but fails to 
support such finding with substantial evidence. In the instant proceeding, 
on the other ‘hand, the Commission was forced, because of the lack of 
substantial evidence, not to make findings that rates were unlawful. 
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QUESTIONS PRESENTED 


1. Did the Federal Maritime Commission properly rule 


that petitioner had the burden of proving that intervenors' 


rates were unlawful? 


2. Was there substantial evidence of record to 
support the findings of fact and conclusions of law of 
the Federal Maritime Commission that intervenors' rates 


were not unlawful? 


QUESTIONS PRESENTED 


| 
1. Did the Federal Maritime Commission properly rule 
that petitioner had the burden of proving that intervenors' 


rates were unlawful? 


2, Was there substantial evidence of record to 


support the findings of fact and conclusions of law of 
the Federal Maritime Commission that intervenors' rates 


were not unlawful? 


Statement of the Case 
Summary of Argument 


Potnt The Commission Properly Held That 
The Commonwealth Had The Burden of 
Proof To Show That The Increased 
Rates Were Unlawful 


Point II There Was Substantial Evidence Of 
Record To Support The Commission's 
Final Determination That The Rates 
Were Not Unlawful 


Conelusion 


AUTHORITIES CITED 


Cases: 


Atlantic & Gulf - Puerto Rico 


Boesche vs. Udall, 303 F. 2a 204, 112 U.S. 
Spp. D.c. 344, aff'd 373 U.S. 472, 
TOL. Ed. 2d 291... 2. 


Bowles vs. Mannie & Co., 155 F. 2a 129 (CA-7, 


T1946), cert. den. 329 U.S. 736, 71 L. Ed. 636... 


Chicago & E.L.R. Co., 


383 U.S. 607 (1 


AUTHORITIES CITED 
Cases: 


D. C. Transit System, Inc. v. Heshin ton Area 
reir 350 F. 2a 753, 126 U.S. App = 
al 


965), cert. den. 389 U.S. bu7 F067)... 


Doe vs. Department of Transportation Fed. 
Aviation Admin., 4lo F. ed eer, (cA-8, 1969) 


. & Power Co. v. Railroad Comm. of 
2 U.S. 5 


States Marine yinese — vs. Eoaere Narttime 
ommission, 


(1963), cert. aie soe a Ss. "831 re o63) 
Surcharge on Small Shipments, 63 M.C.C. 157 


Udall vs. Oelschlaeger, 389 F. 2a 974, 129) 
U.S. App. D.c. 13, Gs). cert. den. 392 U.S. 


909, 20 L. Ed. 2d 1367 


Washington, Virginia, etc., 54 .M.C.C. 317 (1952) 
Wong Yong Sung vs. McGrath, 339 U.S. 33 (1950).. 


* Authorities chiefly relied upon. 
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In The 
| UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 24741 


THE COMMONWEALTH OF PUERTO RICO, 
Petitioner, 


vs. 
FEDERAL MARITIME COMMISSION 
and 
UNITED STATES OF AMERICA, 
Respondents 
and 
TRANSCONEX, INC. 
and 


CONSOLIDATED EXPRESS, INC., 
Intervenors. 


| PETITION FOR REVIEW OF ORDER 
OF FEDERAL MARITIME COMMISSION 


STATEMENT OF THE CASE 


Intervenors, TRANSCONEX, INC. ("Transconex") and 
CONSOLIDATED EXPRESS, INC. ("Consolidated") are non-vessel 
operating common carriers ("NVOCC"), subject to the juris- 
diction of the Federal Maritime Commission ("Commission"), 
engaged in the transportation of property between points in 


the United States and Puerto Rico. 


Transconex operates between Miami and Jacksonville, 
Florida and Puerto Rico and Consolidated operates between New 
York, New York, on the one hand, and Puerto Rico, on the 


other. (J.A. p. 9) | 


On or about March 21, 1969, Transconex filed amend- 
ments to its tariff which increased the rates between Miami 
and Jacksonville, Florida and Puerto Rico. On or about 
April 28, 1969, Consolidated amended its tariff $0 as to 


increase the freight rates between New York, New York and 


Puerto Rico. (J.A. p. 8) The tariffs containing the increased 


rates were not suspended by the Commission, 

On or about April 28, 1969 and on or about June 6, 
1969, the Commission instituted investigation proceedings to 
determine the lawfulness of the rate increases of Transconex 
and Consolidated, respectively. (J.A. pp. 3-7) 

Petitioner, The Commonwealth of Puerto Rico ("Common- 
wealth") intervened in both proceedings. Following pre-hearing 
conferences, intervenors were directed to submit, the financial 
data upon which they relied for the challenged rate increases. 
Intervenors also submitted supplementary data and information, 
requested by the Commonwealth. In addition, the staff of the 
Commission conducted an independent investigation into the 


corporate records of Transconex and Consolidated. 


“Subsequently and on September 9, 10, 11 and 12 and 
November 26, 1969, hearings were conducted in which the 


~2- 


Commonwealth participated and cross-examined intervenors' 
witnesses andi adduced its own evidence in an attempt to show 


that the increased rates were unlawful. 


Although the proceedings were not consolidated, it 
was stipulated that the parties could refer to the single 


record for both matters. (J.A. pp. 8-9) 


After the hearings were concluded, the Presiding 
Examiner issued his Initial Decision in which he concluded 


that the increased rates were not unlawful. (J.A. p. 27) 


The Commonwealth then filed exceptions to the Initial 
Decision of the Examiner. Replies were submitted by Hearing 


Counsel for the Commission and by the intervenors. 


On or about August 27, 1970, the Commission issued 
its report and affirmed the decision of the Presiding Examiner; 
namely, that there was no showing that the increased rates were 
unlawful. (J.A. pp. 28-39) Petitioners then filed this appeal, 
pursuant to Sections 2342(3) and 2349 of Title 28 U.S.C. 


SUMMARY OF ARGUMENT 


The Commonwealth erroneously contends that the 


Commission committed error when it held that the Commonwealth 
had the burden of proof that the increased rates were unlawful. 
The Commission committed no error at all. Its decision is con- 


Sistent with the provisions of Section 3 of the Intercoastal 


Shipping Act (46 U.S.C. Section 845) and Section 18 of the 
Shipping Act, as amended (46 U.S.C. Section 817) (collectively 


referred to as the "Act"). 


Section 845 of the Act expressly provides that a 
carrier has the burden of proving that a proposed rate is just 
and reasonable when that proposed rate has been puspended by 
the Commission. Since the rate increases by Transconex and 
Consolidated were not suspended by the Commons the Commis- 
sion correctly held that the burden of proof .was | the Common- 


wealth's. 
| 
It is manifest, therefore, that the Commission's 


ruling here accords with the legislative history of Section 845 


| 
and the Commission's own rules and regulations. | 
| 


Indeed, even if the burden of proof issue is purely 
"technical", as petitioner suggestsL/, petitioner cannot prevail, 
because the substantial evidence of record supports the Commis- 
sion's determination that the increased rates were not unjust 


and unreasonable or otherwise unlawful. 


w/ Parenthetically, it should be noted that petitioner, in the 
proceedings before the Commission, in its exceptions to the 
Examiner's Initial Decision, did not regard the "technical" 
point of burden of proof as being decisive for a resolution 
of the lawfulness of the rates. The Commonwealth contended 
that the evidence adduced, per se, demonstrated the unlaw- 
fulness of the rates. 


POINT I 
THE COMMISSION PROPERLY HELD THAT THE 
COMMONWEALTH HAD THE BURDEN OF PROOF 
TO SHOW THAT THE INCREASED RATES WERE 
UNLAWFUL. 

Section 845 of the Act does authorize the Commission 
to suspend rates filed by carriers subject to its jurisdiction 
and when a rate is suspended, a hearing must be conducted. 
Section 845 specifically provides: 

"At any hearing under this paragraph, the 
burden of proof to show that the rate, 
fare, charge, classification, regulation 
or practice is just and reasonable, shall 
be upon the carrier or carriers." 

In the case at bar, the rates were not suspended. 
Accordingly, the Commission properly concluded that the 
statutory prescription (Section 845) was inapplicable and 
the burden of proof was upon the Commonwealth to show that the 
rates were unlawful. There can be no- question as to the plain 
meaning of the clear and unambiguous language of Section 845, 


i.e., it is only when a rate is suspended, that the carrier 


has the burden of proof. This consistent construction of 


Section 845 is bolstered by the Commission's rules and regula- 


tions and sound decisional precedents. 


The petitioner relies upon Section J of the Adminis- 
trative Procedure Act [5 U.S.C. Section 556 ("APA")] to support 


its spurious arguments that intenvenors had the burden of proof. 


Subdivision "a" of Section 7 provides: 
"Except as otherwise provided by statute, 


the proponent of a rule or order has the 
burden of proof." 


Section 845 is a clear exception to Section 7(da)! of the APA but, 
in any event, Section 7(d) supports the determination of the 
Commission. When the Commission declined to suspend the rates 
(and the Commonwealth concedes that the Commission has complete 
discretion to determine whether or not a rate is to be sus- 
pended) the tariff became effective and had the force of law. 

It was the Commonwealth, by its protest, which sought an order 
of the Commission declaring that the increased rates were 
unlawful. The Commonwealth then became the proponent of an 
order and, by the express language of Section 7(a), it had the 


burden of proof to establish that the rates were unlawful. 
| 


The decision by the Commission was consistent with 


the procedures of other administrative agencies.| Thus, the 
Interstate Commerce Commission has repeatedly held that the 
party attacking a rate, where Section 15(7) of the Interstate 
Commerce Act [49 U.S.C. Section 15(7)]is not applicable, has the 
burden of proof and this accords with Section 7(a) of the APA 


[Chicago, B.&Q.R. Co. vs. Chicago & E.L.R. Co., 310 I.C.c. 349, 


369 (1960); Rail-Water in Bulk, ete., 321 I.C.C. 564, 566-567 


(1965); Chicago, B.&Q.R. Co. vs. Chicago & E.L. R. Co., 322 
I.C.C. 138, 147 (1964) ] 


The courts have repeatedly held that the construction 


given to a statute by the administering agency is entitled to 


great weight and ought not be overruled except for compelling 


reasons. In Doe vs. Department of Transportation, Fed. 
Aviation Admin., 412 F. 2a 674, (CA-8, 1969), the court stated: 


"This consistent interpretation brings into 
application the rule that construction of a 
statute or regulation by those charged with 
administration is not to be overruled except 
for weighty reasons. Commissioner of Internal 
Revenue vs. South Texas Lumber Co., 333 U.S. 
496, 501, 68 S. Ct. 695, 92 L. Ed. 831 (1948); 
Udall vs. Tallman, 380 U.S. 1, 16-18, 

85 S. Ct. 792, 13 L. Ed. 2d 616 (1965); 
Nebraska Dep't of Aeronautics vs. CAB, supra, 
298 F. 2a at 293; United States vs. Ekberg, 

291 F. 2a 913, 921 (8 Cir. 1961), cert. denied, 
368 U.S. 920, 82 S. Ct. 24e, 7 L. Ed. 2d 135; 
Review Committee, Venue VII, Commodity Stabili- 
zation Service, U.S. Dept. of Agriculture vs. 
Willey, 275 F. 2d 264, 272 (8 Cir. 1960), 

cert. denied, 363 U.S. 827, 80 S. Ct. 1597, 

4 L. Ed. 24 1522. No such weighty reasons are 
present here." 


See, too: 


Udall vs. Oelschlaeger, 

309 F. ed 974, 129 U.S. App. 
D.C. 13, (19), cert. den. 392 
U.S. 909, 20 L. Ed. 2a 1367; 


Boesche vs. Udall 

303 F. ed 204, 112 U.S. App. 
D.C. 344, aff'd 373 U.S. 472, 
10 L. Ed. 2a 491; 


Bowles vs. Mannie & Co., 


155 F. ed 129 (CA-7, 1946), 
cert. den. 329 U.S. 736, 
71 L. Ed. 636. 
The Commission has consistently held that where a rate 


Suspended, then the burden of proof is upon the party 


challenging the rate (J.A. p. 39) [See, too, Rule 10(o) of the 
Commission's Rules of Practice and Procedure (46 CFR 502. 
155(0)]. Contrary to petitioner's erroneous assertion, this 
does not constitute a denial of either conseieaoionsl or 
administrative due process of law. The citation) by the 
petitioner of the decision in Wong Yong Sung vs. McGrath, 
oS 


339 U.S. 33 (1950) 1s misleading. In this case, petitioner 


was afforded, under the rules and regulations of the Commission, 


a variety of pre-trial procedures to discover any and all facts 
“at needed to sustain its position that the increased rates were 
unlawful. Indeed, the Commonwealth did exercise these pre- 
trial remedies and the results of the investigation conducted 
py the staff of the Commission was made available to it. There 


was no secret as to the underlying data which was considered by 


the Commission in determining that intervenor's rates were not 


unlawful. 
It is respectfully submitted that the Commonwealth 

confuses the concept of burden of proof with the burden of 

going forward [cf. N.L.R.B. vs. Mastro Plastics) Corporation, 

354 F. 24 170, 176 (CA-2, 1965)]. Thus, Transconex and Consoli- 

dated did submit reliable and probative evidence to show that 

the rates were lawful. It was then incumbent upon the Common- 

wealth to establish that the rates were unlawful and, as faqund 


py the Commission, it failed to do so. 


POINT II 


THERE WAS SUBSTANTIAL EVIDENCE OF RECORD 
TO SUPPORT THE COMMISSION'S FINAL DETER- 
ON THAT THE RATES WERE NOT UNLAWFUL. 


MINATI 


The standard for judicial review of an order of the 
Commission was reaffirmed by the United States Supreme Court 
in Consolo vs. Federal Maritime Commission, 383 U.S. 607 
(1966), where the Supreme Court held: 


"In effect, the standard review applied and 
articulated py the Court of Appeals in this 
‘ease was that if ‘substantial evidence’ or 
''the substantial evidence' supports a con- 
' elusion contrary to that reached by the 
' Commission, then the Commission must be 
reversed. This standard is not consistent 
with that provided by the Administrative 
Procedure Act. 


"section 10(e) of the Administrative 
Procedure Act (5 U.S.C. Section 1009(e) 

(1964 ed.) gives a reviewing court author- 
ity to 'set aside agency action, findings, 

- ana conelusion found to be (1) arbitrary, 
capricious, (or) an abuse of discretion... 
(or) (5) unsupported by substantial 
evidence...' Cf. United States vs. Inter- 
state Commerce Comm'n. , TOS F. 2d 958, 96 

, cert. denied, 344 U.S. 893. 
defined ‘substantial evidence! as ‘such 
relevant evidence as 4 reasonable mind might 
accept as adequate to support a conclusion’. 
Consolidated Edison Co. vs. Labor Board, 
305 U.S. 197, 229. T(1)t must be enough to 
justify, if the trial were to a jury, 2 
refusal. to direct a verdict when the conclu- 
sion sought to be drawn from 4t is one of 
fact for the jury.' Labor Board vs. Columbian 


Enameling & Stampin Co., 300 U.S. DOe, 300. 
Mis 18 something Less than the weight of the 
evidence, and the possibility of drawing two 
inconsistent conclusions from the evidence 
does not prevent an administrative agency's 
finding from being supported by substantial 
evidence. Labor Board vs. Neveda Consolidated 


Copper corp. 316 U.S. 105, 1063 Keele 
r_ & Sca 3 Specialists, Inc. vs, Frc, 
F. ed » ed. 

| 
"Congress was very deliberate in adopting 
this standard of review. It frees the 
reviewing courts of the time-consuming and 
aifficult task of weighing the evidence, 
it gives proper respect to the expertise of 
the administrative tribunal and it helps 
promote the uniform application of the 
statute. These policies are particularly 
important when a court is asked to review 
an agency's fashioning of discretionary 
relief. In this area agency determinations 
frequently rest upon a complex and jhard-to- 
review mix of considerations. By iving 
the agency discretionary power to fashion 
remedies, Congress places a premium upon 
agency expertise, ana, for the sake of 
uniformity, it is usually better to minimize 
the opportunity for reviewing courts to 
substitute their discretion for that of the 
agency. These policies would be damages by 
the standard of review articulated) by the 
court below" (pp. 618-621). 


See too: 


Far East Conference vs. 
570 (1952); 


Universal Camera Corp. v8. National 
Tabor Relations § ; 340 U.S. q7q 
(1951) 


States Marine Lines, Inc. vs! Federal 
Maritime Commission Ti4 U.S. App. D.C. 
Top, D.C. 225 (1963), cert. den. 374 
U8. 831 (1963). | 
The record here, considered as a whole, shows that 
there was substantial, indeed overwhelmingly persuasive, 
evidence that the rates were not unlawful. In this connection, 
it must be noted, too, that all parties agreed that traditional 
| 


rate-making principles could not be the sole criteria for 


determining the lawfulness of the rates in question (J.A. 


Pp. 37). For example, the traditional concept that carriers 
are entitled to receive a fair return on the reasonable value 
of property employed in the carriers' service at the time the 
service is provided [Atlantic & Gulf - Puerto Rico, General 
Increase (7 F.M.C. 87 (1962) )] coulda not be deemed controlling 
or even applicable here since Transconex and Consolidated, as 
Nvoccs, do not have substantial investments in fixed assets, 
do not operate any vessels and, normally, do not own the motor 


vehicle equipment for pickup and delivery service. 


Thus, the Commission correctly held: 


"as the Examiner and all parties recognized, 
the considerations with respect to rates of 
NVOCCs must necessarily be somewhat different 
from those which are of prime importance in 
proceedings dealing with the reasonableness 

of rates of vessel owning carriers. Generally 
speaking, the reasonableness of the rate of 
return of equipment owning carriers has been 
based upon that percentage of their "rate 
pase", i.e., the property devoted to the rele- 
vant trade plus sufficient working capital, 
which is necessary to allow them to earn a 
reasonable return in light of the peculiar 
risks of the service involved. See Alcoa 


Steamship Co., Inc.-General Increase in Rates, 
9S F.M.C. 220, 230 (1966); Atlantic & Gulf- 
Puerto Rico, General Increase, 7 F.M.C. BT, 
104, 106-109, Te (1962). (3.A. pp. 37-38) 
Since the conventional rate-making principles were 
not applicable, the Commission rélied upon the operating ratio 
theory of rate-making, as well as all other relevant factors, 


in determining that the level of rates was not unlawful. The 


basic desideratum was assurance that Transconex and Consolidated 


would be able to provide an adequate and dependable service 
and, at the same time, enjoy a reasonable profit. This was 
significant because it was conceded that the economy of Puerto 
Rico was dependent upon the expeditious, economical and 
efficient transportation service which Transconex and Consoli- 
dated provide. Accordingly, the Commission coneluded that it 


could consider, among other factors, intervenors' operating 
ratios: 


"Where, aS here, however, a carrier has 
little investment in equipment, the tradi- 
tional rate base approach is not sufficient 
to allow a determination of the reasonable- 
ness of carriers' rates. It has/|been usual, 
therefore, to consider, at least as an 
important factor, in proceedings ‘relating 

to the reasonableness of rates of carriers 
with little capital investment in comparison 
with their total costs of operation, the 
"operating ratio" of such carriers; i.e., 
the margin between revenue and expenses of 
operation.” (J.A. p. 38) 


The financial evidence adduced by intervenors and 


the staff of the Commission clearly established that, irrespec- 
tive of any statistical gyrations in the basic underlying data, 
the operating ratios of Transconex and consolidated showed 
only that they would enjoy a reasonable return.f/ Conversely, 
the Examiner found [and his findings were adopted by the 
Commission (J.A. p. 39)] that neither FE ANTOSTON nor Consoli- 


dated would enjoy an unreasonable profit. 

5; | 
| 
2/ There was a difference between intervenors and the Commis- 


sion's investigator as to projected revenue under the new 
rates and general overhead expense. (J.A. p. 33) 
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"To summarize, in computing operating 

ratio of these respondents, revenue should 
be gross revenue and costs should include 
the amounts paid out for underlying carri- 
age as well as income tax. The operating 
ratio for Consolidated is then 97.22%; a 
profit of 2.78% is not unreasonable. 
Computation of operating ratio for Trans- 
econex 1s clouded by disagreement as to the 
projected G & A expense. If the estimated 
10% increase in cargo handled is used with 
the Commission accountant's projection of 

G & A expense, the operating ratio would be 
97.3%, or if respondent's projection of 

G & A expense is accepted, the operating 
ratio would be 98.7%. The acceptance of 
either computation would not support a 
finding that the rates are unreasonable or 
that profit is excessive. If a 20% increase 
in cargo for Transconex is applied, the 
ratio would be 95.76% and a profit of 4.24¢ 
is not unreasonable.” (J.A. p. 27). 


It 1s evident that the Commission did not rely 
exclusively upon the operating ratio theory of rate-making. 


Other and sufficient evidence of record clearly supported the 


Commission's other findings as to the lawfulness of the rates: 


"Respondents have experienced increased costs 
of operation; they operate efficiently; their 
Operations are increasing; competition in the 
trade is sharp, ordinarily a strong control 
Over rates; and the value of the services 
rendered by respondents to small shippers is 
substantial. Such findings tend to justify 
increases in the charges made by respondents 
for their transportation services; if not the 
particular dollar increases here under investi- 
gation." (J.A. p. 38)3/ 


3/ Even though a different statute was involved, embodying 
a different standard, the Commission did follow the 


teaching of D. C. Transit System, Inc. v. Washington Area 
etc,, 350 F. 2d 753, loo U.S. App. D.C. 210 (1965), cert. 


5 
den. 389 U.S. 847 (1967); and specified the other factors 


(Continued on next page) 


=13- 


These findings were not contested by the Commonwealth when it 


| 
filed exceptions to the initial decision of the Examiner. 


In short, all relevant factors were considered by the 
Commission when it ruled that the Commonwealth failed to prove the 


rates were unlawful.4/ 


In an attempt to butress its dubious contentions, the 
Commonwealth mistakenly suggests, contrary to all decisional 
precedents, that income taxes should not have been treated as 


a deductible expense in arriving at the operating ratios of 

: | 
ee 
3/ (Continued from page 13) 


besides intervenors' operating ratios. The decision by 
the Interstate Commerce Commission in Generali Increase 
Middle Atlantic and New England, 322 I.C.c. 820 (1969) 
did not hold that Operating ratios were not to be con- 
sidered. In fact, the operating ratio was held to be a 
valuable tool in determining the carrier's efficiency. 

In the case at bar, the Commission found intervenors to 
be efficient operators. In any case, it was only decided 
that the motor carriers had not submitted relevant and 
probative evidence, in accordance with prior directives 
of the Interstate Commerce Commission, to substantiate the 
increased rate. 


The Commission properly left for future determination 
whether a 93% operating ratio, in and of itself, would 
be a proper standard for all other NVOCCs. Furthermore, 
the Commission also implied that other proceedings would 
be required to demonstrate if there was any correlation 
between the standard rate concept and operating ratio 
theory as affording any basis for resolving the issue of 
lawfulness of rates (J.A. p. 39) In any event, the 
Commonwealth did not introduce any probative evidence 
relating to this concept. 


Transconex and Consolidated. It has been consistently held 
by Courts, the Commission and the Interstate Commerce Commis- 
sion that income taxes are operating expenses which must be 


deducted in order to determine a rate of return. [Georgia Ry. 


& Power Co. v. Railroad Comm. of Georgia, 262 U.S. 625 (1923); 
Sewer oe Ve Ratinroaa Comm. or Georgia 


Galveston Electric v. City of Galveston, 258 U.S. 388 (1922); 
Increased Freight Rates, 284 I.c.c. 598 (1951); Washington, 
Virginia, etc., 54 M.C.C. 317 (1952); Surcharge on Small Ship- 
ments, 63 M.C.C. 157 .(1954); Fares, Motor, between Northern 
Kentucky & Conn., 62 M.C.C. 67 (1953). The Commission has also 
recognized this principle. Thus, in Atlantic and Gulf Puerto 


Rican General Increase, 7 F.M.C. 87 (1962), it was stated: 


"The parties agree that income tax liabil- 
ities may be considered as an operating 
expense before calculation of rates of 
return earned or expected." (p. 115) 


It was not necessary in this case to determine the amount to 
be deducted for income taxes because: 
"We need not in this proceeding determine 
what the minimum rate of return allowable 
is in this trade, since, as shown above, 
the carriers suffered a composite loss in 
1957 of over $1 million, and in 1958 earned 
before income taxes only $373,109, or less than 
3 percent. In those circumstances, no further 
consideration need be given the question of the 
amount of income taxes allowable." (p. 116) 
In these proceedings, there was no conflict as to the amount of 
income taxes which would be properly deductible by Transconex 
and Consolidated under the laws of the United States and the 
Commonwealth. The resulting rate of return was well within the 


established lawful range. 


| 
The gases relied upon by the Commonwealth (at pages 
31 - 32 of their brief) are inapposite. Actually, in each of 


its decisions, the Interstate Commerce Commission expressly 


To 


held that income taxes were operating expenses and properly 
| 


deductible in arriving at a fair rate of return for the 
carrier. | 


There is no question that the NVOCC provides a vital 


transportation service between the United States’ and Puerto 


Rico. Thus, the Examiner found: 


"Many major moving commodities handled by 
respondents are essential to the economy 

of Puerto Rico and because the majority of 
these commodities consist of small ship- 
ments, the services of the. NVOCC are of 

such importance that if they were not able 
to make a reasonable profit and continue 

in business, the economy of the Common- 
wealth would suffer. The development of 

the economy of Puerto Rico is involved with 
local industries, many of which import raw 
material for processing and for export of 
the finished product, and thus, these 
industries must bear the cost of |two way 
transportation. Transportation rates are 
important to the ability of the Puerto Rican 
manufacturer to compete with goods manufac-: . 
tured and delivered to the market from-other-. 
locations. In past years, Puerto Rican: — 
manufacturers could maintain a eavoren Te 
competitive situation for sales on the main- 
land because of low labor costs, but as labor 
costs have increased, transportation and ~ 
other costs have assumed a more important 
-role." (J.A. p. 10) 


In order to assure the continuation of the services 
provided by intervenors, the level of rates must be such as to 


provide a reasonable profit. Obviously, if the spurious theory 
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advanced by the Commonwealth were accepted (i.e., there is 


to be no deduction for taxes), no reasonable or prudent 


businessman would engage in an NVOCC service between the 


Commonwealth and the United States. 


The increased rates will assure the continuation of 
a needed service by intervenors and this is evidenced by the 
fact that no objections to these increased rates have been 


advanced by any consignors or consignees. 


The Commonwealth is seeking to establish broad, vague, 
amorphous and untested rate-making principles, which are not 


germaine to the limited issues in the case at bar. 


Simply, then, considering all of the relevant factors, 
the operating ratios of the intervenors, increased costs, the 
need for capital, the presence of effective competition, etc., 
clearly sustains the ultimate conclusion, that the rates in 
these proceedings are just and reasonable and in accordance 


with the law. 
CONCLUSION 


THE ORDER OF THE COMMISSION SHOULD 
BE AFFIRMED IN ALL RESPECTS. 


Respectfully submitted, 


Herbert Burstein HERBERT BURSTEIN and 
Arthur Liberstein JOSEPH ROTWEIN, Attorneys 
TRANSCONEX, INC. and 
Of Counsel CONSOLIDATED EXPRESS, INC. 
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Both the Commission and the Intervenors have argued 


(Commission's brief pp. 9-14; Intervenors' brief pp. 5-6 ) 


that because the reference to the burden of proof in rate 
hearings appears in the second paragraph of Section 3 of 
the Intercoastal Act, the burden of proof is on the carrier 
only in hearings where rates have been suspended. However, 


the language in question, at the very least, creates an 


ambiguity. In relevant part, Section 3 of the Intercoastal 
| 


Act reads as follows: 
| 

"Sec. 3. Whenever there shall be filed with 
the board [Commission] any ...mew... rate 
- + - the board [Commission] shall have, and it 
is hereby given, authority . . . to enter upon a 
hearing concerning the lawfulness of such rate .... 

Pending such hearing and the decision thereon 
the board [Commission] . . . may . . . suspend the 
operation of . . . such rate ... and after full 
hearing . . . may make such order with reference 
thereto as would be proper . . . . At any hearing 


under this paragraph the burden of proof to show 
that the rate, . . . is just and reasonable shall 


be upon the carrier or carriers." (emphasis added). 

It is clear that the reference to "any hearing under 
this paragraph" in the second paragraph of Section 3 refers 
back to the words "such hearing" in the first sentence of 
the second paragraph. Similarly, the words "such hearing" 
refer to the hearing authorized in the first paragraph of 
Section 3 which covers hearings on any new rate and not 
merely, as the Commission argues, hearings held ah suspen- 
sion cases. Thus, there is but a single hearing procedure 
outlined in Section 3 of the Intercoastal Act. The same 
regulations, then, ought to be applicable to all hearings, 
whether or not the rates in question have been suspended 
(See discussion of the Legislative History set forth in 


the Commonwealth's Initial brief). Furthermore, as we 


show below, any ambiguity created by the draftsmen of the 


1939 Amendment may be easily resolved by reference to the 
Administrative Procedure Act ("APA"). 

The APA was enacted in 1946 and was intended to apply 
to all administrative proceedings unless specifically 
excepted. (Cases cited, pp. 17-19 of Initial brief). 
Section 7(d) of the APA requires that the burden of proof 
in proceedings such as those held in this case be placed 
upon the proponent of the new rate. In response to the 
argument that the APA governs the question raised and re- 
solves any ambiguity which may exist in Section 3 of the 
Intercoastal Act, both the Commission and the Intervenors 
argue that Section 7(d) is not applicable to the Maritime 
Commission proceedings in this case. (Intervenors' brief 
p- 6; Commission's brief p. 17). The Intervenors argue, 
without citation to authority, that proceedings under the 
Intercoastal Act are "a clear exception to Section 7(d) 
of the APA . . .'"' The Commission however has admitted 
the APA's general applicability to its rate procedures 
(Commission's brief p. 17). In view of this admission, 
as well as the authorities set forth on pp. 17-19 of our 
Initial brief, there can be no question but that the 


Intervenors' argument is without merit. 


The Commission, on the other hand, while admitting 


the general applicability of the APA to its procedures, 
asserts that Section 7(d) of the APA is Seeresety carpet 
cable to the burden of proof question raised here It 
argues that the above quoted language of the Intercoastal 
Act constitutes a specific exception to Section 7(d) 
because it places the burden of proof on the mewion where 
the rates have been suspended. Therefore, it argues, by 
implication the burden is placed on the protestant where 
the rates have not been suspended and there is = need for 
reference to Section 7(d) of the APA. However, as set 
forth in our Initial brief (pp. 19-24), it is not at all 
clear that, in amending Section 3 of the Intercoustel Act, 
in 1939, Congress intended to place the burden of proof on 
the carrier only in suspension cases. But even assuming 
the extreme position, for purposes of argument only, that 
the Intercoastal Act places the burden of proof on the 
carrier only in suspension cases, such analysis ignores 
completely the later enacted provisions of the APA. Thus , 
as set forth in our Initial brief, the APA was intended 


to, and must be, read into every Congressional enactment 


unless its provisions are "specifically excepted" (otch 


v. U. S., 212 F.2d 280, 283 (9th cir., 1954)). There is 


no specific exception set forth in either the Shipping 
Act or the Intercoastal Act. Clearly, the Commission's 
argument, while perhaps setting forth a legitimate method 
of interpreting the statute prior to the time the APA was 
passed, cannot be used today to bypass the later, clearly 
expressed intention of Congress in the APA. Further, the 
later enacted APA clearly resolves any ambiguity which ex- 


ists from the 1939 Amendment to the Intercoastal Act. The 


APA then sets the standard for conducting hearings such as 


those held in these proceedings. It cannot be ignored 
merely because, prior to its enactment, the Commission in- 
terpreted the Intercoastal Act differently. 

This is particularly true under the circumstances pre 
sented by this case. Thus, the Commission has no require- 
ment that carriers submit justifications when rate changes 
are filed. In the case of vessel operating carriers, how- 
ever, the Commission at least requires the filing of 
annual financial ee Intervenors in this case are 
non-vessel operating common carriers and as such, as noted 
in our Initial brief pp. 15-16, are not required to, and 
do not in fact, submit such financial reports. When the 


1/ These reports, where filed, are held in confidence 
and are not available to the Commonwealth. 


Intervenors requested rate increases, the Commission had 


no financial information regarding their operations and was 
unable to make a preliminary determination as to the 
reasonableness of the increases. Merely because the Com- 
mission had no basis for initially suspending the rates 
ought not to result in a shift of the burden of proof away 
from the party which has most of the facts within its 
control. i 

Both the Commission and the Intervenors also suggest 
that, even if Section 7(d) of the APA is applicable to 
this proceeding, it is the Commonwealth which is the "pro- 
ponent” of the order. (Commission's brief p. 17; Inter- 
venors' brief p. 6). They reason that because the rates 
were allowed to go into effect they are presumed to be 
lawful and that it is the Commonwealth which proposes that 
they be declared unlawful. There may be something to the 
notion that a rate that has been in effect for 4 long period 
of time carries with it some sort of presumption of his- 
torical justification and that a party seeking to attack 
a long-standing rate has the burden of overcoming the pre- 
sumption. The sequence of events in this cese, however, 
is that Transconex's new rate increases were to become 


effective on April 30, 1969 and Consolidated's rates were 


to become effective on June 10, 1969. Puerto Rico filed 


its Protest against Consolidated's rates 12 days before 


they became effective and the Commission ordered an inves- 


tigation 4 days before these rates became effective. As 
to Transconex's rates, an investigation was ordered 2 days 
before the rates were to become effective and Puerto Rico 
intervened in that proceeding shortly thereafter. Under 
such circumstances, the mere fact that the Commission did 
not have sufficient financial information to justify sus- 
pending the rates or did not choose to do so, should not 
give rise to a presumption of legality which, in turn, 
controls the very important question of the burden of proof. 
Further, there is no more basis for a presumption that 
such rates are lawful when they have not been suspended 
than there is when they have been suspended. Thus, if 
rates are suspended for the four month statutory period 
and the hearing is not completed, the rates go into effect 
pending the conclusion of the hearing. Certainly, it 
cannot be presumed that a previously suspended rate be- 
comes "lawful" merely by the fact that it is permitted to 
go into effect after four months. Similarly, it cannot 
be presumed that it is lawful merely because it has not 


been suspended. At most, it ought to be assumed that at 


the time the suspension decision is made, a rate will not 


be suspended if the Commission lacks sufficient informa- 
tion to make a determination. | 
Moreover, it is submitted that the "proponent" of 
the order is the party seeking to change the Bentes quo 
and, whether or not the rates are suspended, it is the 
carrier which is here seeking the change. Conversely, in 
the case of a long standing rate, the protestant would be 
the party seeking to change the status quo. Thus, the 
inquiry into which party is the “proponent” of a new rate 
cannot be resolved by the overly simplistic peerpent of 
whether or not the rate has been suspended. Rather, the 
inquiry must be into many factors, including which party 
is seeking to change the status quo and which party has _ 
the particular information required for a just resolution 
of the issue. In view of the fact that the carrier is the 
only party to the proceeding which has within its control 
a sufficient amount of financial and business data to 
even attempt to explain the need for the increase, and is 
the erry seeking the increase, the burden of proof is 
most appropriately placed on it. It is unfair to place 
the burden of proof on the parties which know the least 


about the operations of the carrier and which, at best, 


have at their disposal merely raw financial data and an 
opportunity to cross-examine witnesses who may not then- 
selves have testified fully regarding the necessity of 
the increases. _ 

Both Intervenor and the Commission assert that income 


taxes were properly included as an expense in determining 


the carriers' operating ratios and both assert that the 


cases cited by the Commonwealth (Initial brief pp. 31-32) 


are inapposite. However, as set forth in our Initial 
brief, the Interstate Commerce Commission, whose standards 
were used as a guideline in this proceeding, has consis- 
tently excluded taxes, except in special circumstances, in 
determining operating ratios. The "special circumstance" 
which requires the inclusion of taxes is the carrier's 
need for capital for investment in new equipment. Since 
only the after-tax earnings are available for such invest- 
ment, it is of course appropriate to make an allowance for 
the taxes which the regulated company must pay. In the 
instant proceeding, the carriers, by their own admission, 
2/ Nor as Intervenor has suggested (Intervenors' brief 
p- 7) has the Commonwealth "confuse[d] the concept 
of burden of proof with the burden of going forward". 
Section 7(d) of the APA, upon which the Commonwealth 
relies, makes it plain that it is the "burden of 


proof", and not the burden of going forward, which is 
on the carrier. 


have virtually no investment in plant or equipment, and 
| 


have no plans for making such investments. The Inter- 
vernors' after-tax dollars therefore are profits svailable 
for distribution to the shareholders and not money re- 
quired for future investment in the business. Under such 
circumstances, the inclusion of taxes as an operating 


expense in calculating the operating ratios is clearly 
EL 
inappropriate. Further, as noted in our Initial brief, 


in those cases in which the Interstate Commerce Commission 


included taxes as an operating expense, the operating 


3/ It should be noted that the Commission, at page 19 of 
its brief, has quoted from Washington, Va. & Md. Coach 
Co., Inc., Cancellation, Tokens, 54 M.C.C. 317, 324, 
to support the proposition that the Interstate Commerce 
Commission includes taxes as an operating expense in 
calculating operating ratios. The Commonwealth has 
relied on that case for the proposition that only 
"some allowance” is made for taxes where special cir- 
cumstances exist. In support of its argument, the 
Commission has quoted that portion of the case which 
sets forth the contention of one of the parties in 
that case. Thus, the sentence from which the Commis- 
sion's quotation has been taken, reads: "Respondent 
contends that . . . provision should be made to _in- 
clude income taxes as an operating expense." (Emphasis 
added to indicate portion quoted by the Comtestonye 
After discussing the contention of the respondent in 
that case, the Interstate Commerce Commission deter- 
mined to make "some allowance” for income taxes because 
of the respondent's "need for additional revenue". 

Id. at 324. As noted above, the carriers in this pro- 
ceeding have not demonstrated any need for additional 
revenue and there is no reason for es taxes as 
an operating expense. 


ratios before that allowance was made were approximately 


92 to 93 percent, but were considerably greater after 
such allowance was made. In the instant proceeding, the 
resulting operating ratios before allowing taxes as an 


expense are 87 to 91 percent and are approximately 93 


4/ 


percent only after an allowance for taxes is made. 


4/ The Commission has cited a number of cases at pp. 18-19 
of its brief to support the proposition that taxes were 
properly included as an operating expense. Virtually 
all of the cases cited involve "rate base" determina- 
tions and did not involve, as does this case, a deter- 
mination of the proper "operating ratio". In determin- 
ing the return on a "rate base" taxes are considered a 


legitimate expense. In Washington, Va. & Md. Coach Co., 


Inc., supra, Fares, Motor, Between Northern Ky. & Cin- 
cinnati, 62 M.C.C. 67 (1953) and Transcontinental & 


Western Increases, 61M.C.C. 755, 761 (1952), all cited 
on p. 19 of the Commission's brief, as well as in the 
Commonwealth's Initial brief (pp. 31-32), the Inter- 
state Commerce Commission, as noted supra, only permitted 
"some allowance" for income taxes because of the special 
circumstances there present. 


CONCLUS ION 
For the foregoing reasons, Puerto Rico respectfully 
requests that the Commission's decision be reversed and 
that the proceeding be remanded to the Commission for 


determination in accordance with the appropriate standards. 
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